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It seems to me that he to whom is assigned the duty I perform 
to-day holds a brief in a prosecution instigated by the American 
bar against itself, in which the accused is in danger of convic- 
tion of non-feasance; of the charge of doing in its day and gen- 
eration less than might have been done for the relief of suitors, 
and the improvement of the laws. The duty to strive for an 
ideal jurisprudence, for a perfect procedure, is of perpetual obli- 
gation. Perhaps a greater or less degree of failure is also per- 
petually probable, for in this world the ideal is never reached. 
Its very nature is to recede as man advances. Nevertheless the 
duty to follow is urgent. But there isa wide difference between 
failure in effort and result. He is blameworthy who does not 
try; not necessarily, if he fail. The question is always, has op- 
portunity been wisely improved? If it did not exist the accused 
must be acquitted. The successful defense is reached when it is 
shown that the best possible has been done, and that if the world 
be not left with equipment better adapted to enable the next 
generation to avoid controversies and to settle them justly when 


they arise, it is not for want of diligent effort on the part of the 
lawyers of to-day. 


1 Address by Hon. George Hoadly, at the convention of the American Bar 
Association, Saratoga Springs, August 16, 1888. 
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It will indeed be a very happy or a very sad day when an 
American lawyer can persuade himself that legal principles can 
be bettered by no restatement, and that legal methods require no 
reform. A happy day in the contemplation of perfect results — 
or sad, when in the decay of the profession the spirit of inquiry 
and denial shall have so far departed as to leave its members 
without desire for improvement of their science or its methods. 

As long as men’s minds fail to receive the same impression 
from the same facts —as long as these are seen from different 
angles — so long as men’s interests and ambitions,— so long will 
there be controversies enforcing the existence of legal interpre- 
ters. The necessity of judges and lawyers is grounded on hu- 
man nature, in the diverse characters and characteristics of men 
and will endure as long as the cause of its existence shall con- 
tinue, that is to say, forever. 

It goes without saying, that next, even if not equal or supe- 
rior to his duties to his client, are the lawyer’s obligations to the 
community and to the profession. Of these the most urgent 
calls for the bestowal of his best thought in devising, and energy 
in executing plans for the relief of those who are to be his suc- 
cessors —relief from the impediments which have obstructed his 
own progress, so that his successors shall be bettter equipped for 
their work. 

An error which largely retards the advance of legal education 
and progress is, it seems to me, the general impression among 
lawyers and teachers of the law that we need to study no other 
system than that of the common law. Lawyers live too often 
intellectually in England, and not in the world. They are pro- 
vincial, not cosmopolitan. Our legal ideas are founded on the 
notion that the custom of the people of the southern part of a 
little island in the North Atlantic ocean have in the past ages, 
crystallized into rules of action, either actually or potentially, 
adapted to most, if not all, emergencies. But the American 
people are not the English people, or of exclusively English de- 
scent. Germans, Celts, Scandinavians, Spaniards, Frenchmen, 
Italians enter into our midst and become American citizens. 
Duringthe last forty years one-half the population of Ireland, and 
astilllarger number of people of other nationalities have emigrated 
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to these shores. To-day we are a people, a mixture of races, not 
unlike that which England presented before the Pict, the Celt, 
the Saxon, Dane and Norman had fused into one homogeneous 
nationality. When our people become in like manner homoge- 
neous a century or two hence, we shall present to the world a new 
people, an American people, not an English, Teutonic, Celtic or 
Scandinavian people — a people of which the basic elements or 
foundations may be English, as in England they are Saxon, but 
in which, in the mental characteristic, if not in the physical 
frame, shall be distinctly traceable lineaments of all its ancestry, 
not English alone, but of its Scotch, Irish, German, Spanish, 
French and Italian fathers. 

American lawyers, outside of Louisiana and Texas, spend their 
days poring over books of the common law. Codes of civil 
procedure have been in force for thirty years; still we study 
Stephen and Chitty on Pleading, and store the memory with the 
differences between debt and assumpsit, or trespass and case. 
Our real property law is the product, not of the necessities of the 
American people, but of the armed knights of the feudal ages, 
and more than one living widower in more than one American 
State has been truthfully told by his legal adviser that he has 
lost his right to an interest in his wife’s landed property because 
of the omission to take actual possession, or for want of birth of 
living issue of the marriage —rules founded on the supreme im- 
portance: 500 years ago, to the ** war lord,”’ of fastening upon 
the husband of his female tenant the duty to equip and follow 
him to battle. 

The lawyer of to-day, who studies in an office only, is set 
down to Blackstone, Kent, Story, Greenleaf, or some equivalent 
author ; he reads the works of wise men and great jurists of the 
common law and equity. If he enjoy the advantage of a law 
school he follows the same general curriculum, modified perhaps 
as is the modern fashion, by much conning of cases decided in 
English law or chancery courts. He passes the two or three 
years of his pupilage, intellectually speaking, in England, learn- 
ing not the law— its volume is too great —but where to look for 
the law when wanted; then masters the statutes of his State, 
passes an examination, usually perfunctory, occasionally made 
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severe by the desire of practitioners to improve their fellows, or 
by the hope of limiting competition by diminishing numbers; 
then hires an office, employs a painter, hangs out a sign, and 
waits for clients. A partnership, or politics, or the press fur- 
nishes the means of acquaintance and ambition, and if eminent 
success attend his labors in after years, this student may become 
a jurist or a statesman, or both. But he never bursts the swad- 
dling clothes of his legal infancy; never ceases to be insular and 
English. How can he emancipate himself from the inoculation 
of prolonged education? He travels forward in time— back- 
ward in research. His life is passed in transferring to present 
vision the landscapes of his legal ancestors — the earth and sky 
and sea through which his fathers passed, and in endeavoring to 
make of them his present surroundings. Removed more and 
more each day to agreater distance from the feudal ages, and 
the formative period of common law, he strengthens the lenses 
of his legal telescope to suit his receding vision, and peers into 
the remote past, searching for the customs of England to guide 
the action of his American clients; customs which fortunately 
for the world have passed away ; customs of war, not peace; cus- 
toms of piracy and ransom, not of commerce; customs of the 
mud-road and the bridle-path, not the railway; of the wain, not 
the luggage van or express car; customs of Richard Neville, 
Earl of Warwick, the king-maker, and of the robber-castle, not 
of Bolton and Watt and Arkwright, the spinning jenny or the 
cotton mill; customs of the Wars of the Roses, not of the deliv- 
erances of the American and French Revolutions. He readsa 
rule originating before bills of lading or exceptions in bills of 
lading were heard of, founded on the probability that the wag- 
oner who slowly dragged his way from London to York, was 
likely to be either the ally or the prey of Robin Hood and his — 
successors, and therefore bound to pay, in case of damage done 
by any but God and the king’s enemies, to the extent of the 
value of the goods intrusted to him, and he applies it to the 
lightning train, whose protection is eternal vigilance, not against 
robbers, but to avoid disasters from negligence ; dangers from 
eyes that are color blind, from memory which forgets to open or 
close a switch, from greed that has delivered brittle rails, from 
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carelessness which has overlooked rotten ties. He reads a rule 
of commerce adopted into the common law of England as a 
usage of the merchants of London, made when there were more 
corsairs afloat than honest tars; when conflict was the normal 
condition of men and ships, as well as the tides, and winds and 
waves, and applies it to a time when man has learned that his 
greatest glory is to subdue rebellious nature in the interest of 
peaceful commerce, when the swift-winged Etruria passes from 
Liverpool to New York within a week, with no other foes than 
those which can only delay, and they fog and tempest, not the 
wrath of man. To such a student the customs of civilized em- 
pires, the wise ordinances which govern the relations of men in 
hemispheres, left to posterity by masters of the law who studied 
the necessities of mankind, not in a barbarous island, inhabited 
by mail-clad nobles and serfs, but at the very center of the then 
civilized world, are a sealed book. France and Germany and 
Italy and Spain and Scotland, South America and Mexico, even 
Louisiana and Texas are not on his intellectual map; these are to 
him undiscovered continents, waiting the revelation of some 
legal Columbus. The Institutes and the Digest of Tribonian and 
his associates, the Purtidas of the wise Alfonso have no place in 
his library. Guius and Ulpian, and Pampinian and Montesquieu, 
Savigny and Von Ihering are to him names without meaning. 
None of those apostles has written a gospel or an epistle of the 
law tohim. His learning is of Coke on Littleton and Sheppard’s 
Touchstone, and Comyn’s and Cruise’s Digests, and Buller’s 
Nisi Prius. His Bacon wrote the Abridgment, not the Maxims. 
His model judge is Holt, who scoffed at the negotiability of 
promissory notes, and said that ‘‘ the continuing to declare upon 
those notes upon the customs of merchants proceeded from ob- 
stinacy and opiniativeness.’? Like Lord Wensleydale, he finds 
all the law worth knowing in the volumes of Meeson and Welsby, 
of which it has been said by English lawyers that if each decis- 
ion recorded in the sixteen volumes had been just the other 
way, the cause of justice, the interests of litigants and of the 
community would have been just as well off. He shakes his 
head ominously when Lord Mansfield is mentioned. This was 
an unsound Scotchman who passed his youth in the study of the 


| 
4 
f 


500 CODIFICATION OF THE COMMON LAW. 


civil law, not a level-headed common-law lawyer like Buller or 
Kenyon. He tells of Brougham that ‘if he had known a little 
law he would have known a little of everything.”’ 

There is very much in the environment of such a student and 
lawyer to justify the provincial character of his thoughts. His 
training has been like that of the Flathead Indians — it has com- 
pressed his brain with common-law bandages, even to the extent 
that the eyes of his mind have become inverted, and look only 
backwards. His daily reading confirms his first impressions, 
To him law is a set of rules founded on the customs of his En- 
glish ancestry, divisible into two classes — one for which reasons 
either never existed, or have been forgotten; the other for which 
the reasons were the result of the fashions of a people whose 
sympathy with his fathers was so little that they drove his an- 
cestors into the wilderness to found a state upon broader princi- 
ples than any of them cherished, and with larger fruition than 
any of which, either prosecutors or exiles, dreamed. 

He reads in the current reports, for example, in the ninety- 
second volume of the reported decisions of the Court of Ap- 
peals of New York,! the case of Bertles v. Nunan,? in which the 
question was whether under a conveyance to husband and wife 
jointly, they take as tenants in common or as joint tenants, in 
which it was decided that they held as tenants by the entirety, 
so that upon the death of either the survivor took the whole 
estate ; and he reads in the opinion that ‘ it is said that the rea- 
son upon which the common-law rule under consideration was 
based has ceased to exist, and hence that the rule should be held 
to disappear. It is impossible now to determine how the rule 
in the remote past obtained a footing, or upon what reason it 
was based, and hence it is impossible now to say that the reason, 
whatever it was, has entirely ceased to exist. There are many . 
rules appertaining to the ownership of real property originating 
in the feudal ages, for the existence of which the reason does not 
now exist, or is not discernible, and yet on that account courts 
are not authorized to disregard them. They must remain 
until the legislature abrogates or changes them, like statutes 
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founded upon no reason, or upon reasons that have ceased to 
operate.”’ 

He learns by reading the case of Livingston v. Green,' that 
the law favors vested rather than contingent remainders. The 
Court of Appeals tells him that ‘‘ this was so at common law for 
a reason that has long ceased to exist in this State. The reason 
was, that if contingent, it was in the power of the life-estate 
man to defeat the remainder by a fine or feoffment. But the 
rule seems still to prevail.’’ 

If the spirit of any departed be ever permitted to hover about 
the home of his life, it must afford him scant comfort to learn 
that the construction of the testamentary dispositions which he 
intended for the benefit of his family have been thwarted by the 
ignorance or unskilfullness of a draughtsman, whose mind was 
not at the time of its preparation pressed by the necessity of re- 
membering that it was once the law of England that an estate in 
contingent remainder was liable to be cut off by fine or feoff- 
ment, and that though fines and feoffments have not been used 
or have long been disused on this side of the Atlantic, the rule 
founded on their English existence has emigrated hither, and 
flourishes in perennial vigor, having left the impedimentum of 
the reasons for its existence beyond the waves on the mother soil. 

The student finds in Coke upon Littleton the maxim, ‘‘Ces- 
sante ratione, cessat ipsa lex,’’and he fancies that this provides for 
the rational adaptation on the common law to the exigencies of 
new institutions and a growing people, so that there may ever 
be new bottles for the new wines. 

But experience will teach him that the maxim is one of appli- 
cation, not abrogation, more honored in the breach than in the 
observance, and the chance is that in his professional career he 
will meet a multitude of instances where a rule once fixed, with, 
without, or even against, reason, will be held to be as inflexible 
as the unbending mandate of a statute. 

One of the wisest and most justly eminent of living lawyers 
has idealized the office of the common law in these words : — 

‘The unwritten law bound by no form of words in dealing 
with any novel conditions of fact which the variety of human 
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affairs presents, can address itself without embarrassment to the 
simple office of applying the standard of justice to particular 
cases.”’ 

When I first saw this sentence it seemed familiar. I searched 
for it in More’s Utopia and Bacon’s new Atlantis, and Campa- 
nella’s City of the Sun, but failed to find in any accessible work 
descriptive of any ideal or real commonwealth. Its author is not 
to be accused of plagiarism. Yet I seemed to hear the echo of 
something I had read, of which this passage from an incisive at- 
tack upon codification reminded me. I found it at last by 
searching diligently in the writings of Alexander Pope, who in 
the imaginary case of Stradlings v. Stiles, in the reports of Mar- 
tinus Scriblerus, where the question was, what was given by a 
legacy of ‘all my black and white horses,’’ the testator being 
the owner at the time of six black, six white and six pyed horses, 
puts these words into the mouth of one of the advocates: ‘ And 
this is another strong argument in law, Nihil quod est contra 
rationem, est lictum; for reason is the life of the law, nay the 
common law is nothing but reason; which is to be understood of 
artificial perfection and reason gotten by long study, and not of 
man’s natural reason, for nemo nascilur artifex, and legal rea- 
son, est summa ratio; and therefore if all the reason that is dis- 
persed into so many different heads were united into one he 
could not make such a law as the law of England; because by 
many successions of ages it has been fixed and refixed by grave 
and learned men; so that the old rule may be verified in it: 
** Neminen oportet esse legibus sapentiorem.”’ 

Side by side the comic of the last century and the serious ar- 
guments of the present thus reach the same conclusion, that the 
common law is the perfection of wisdom. But the serious ar- 
gument now made deserves a serious answer. The idea that the 
unwritten law can address itself to the simple office of applying 
the standard of justice to the particular case, because it is bound 
by no rigid form of words in dealing with novel conditions of 
facts presented by the variety of human affairs, attributes to 
courts and judges, in dealing with past transactions, the freedom 
with which legislators act in framing rules for the future. The 
simple office of applying the standard of justice to the particular 
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case is not attempted by any tribunal known among men. It 
could not be, except by judges selected from the wisest and most 
learned of mankind, who should unite the omnipotence of the 
British Parliament with the wisdom and freedom from restraint 
in adopting novel remedies exercised by King Solomon. But 
judges in fact ask themselves in each case, ‘* what is the estab- 
lished law of this case?’’ not ‘* what does justice require between 
these litigants? ’’ 

The daily experience in every lawyer’s life proves the un- 
truth of this theory. Even if he sees clearly and may safely 
claim that a decision in his favor will not only establish jus- 
tice between the parties, but also furnish a wise precedent for 
the guidance and control of others, he has made little pro- 
gress toward success. But if he can find a case in point he is 
happy. To know that his client is in the right may comfort him 
in defeat, but to find a case in point is a step toward success. 
While it may be admitted that this is partly because the wisdom 
of the fathers is usually safe guidance for their sons, yet the 
principal reason why the lawyer who finds a precedent has a 
right to be happy is founded on considerations not relating to 
the character of the precedent. Be the precedent ever so wise 
or ever so foolish, nevertheless it is a precedent, and the con- 
servativeness of the profession and the natural indolence of man 
combine to induce the judge to follow. Every lawyer who has 
ever undertaken to combat an unwise or foolish precedent, of 
which there are many, knows how difficult is the task. It is true 
there are many overruled cases. They are published in volumes. 
Yet I venture to assert that the cases which ought to be over- 
ruled, or are not worth following, exceed in number those that 
have reached that just distinction. The consequence is that the 
devotees of our profession are converted into antiquaries, whose 
never-ending task is to pour over the records of the past, in the 
hope of discovering that once at least before the date of research 
legal history had recorded an example of similar contention, 
whose results might relieve from the duty of considering the 
consequences to follow independent thought, and might relegate 
to the easy, lazy task of imitation and copy. 

It would puzzle the legal master whose words I have quoted to 
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point to a single instance in which the common law, unaided by 
legislation, has dealt with novel conditions, either easily or 
wisely. Surely he would not refer to the decisions upon railroad 
wages and supply claims, or to the rules so widely variant in 
different jurisdictions, that ‘‘ respondeat superior ’’ does not ap- 
ply to servants in what is called common employment. 

To those who assume that all wisdom is buried in antiquity 
these suggestions will seem but folly; but to those who, like me, 
believe that the world is wiser and better to-day than ever be- 
fore, and that we should be as hopeful of the future as certain of 
the present, I submit them with the belief and in the hope that 
they may find acceptance. 

The case hunter is in one sensea student. He rummages among 
the records of the past, and brings to light the history of rules. 
No one can overestimate the value of historical research. But 
the case lawyer, in using historical examples as patterns on which 
to fashion, or molds in which to run, the conduct of our present 
lives, is trying to turn time backward and arrest the progress of 
man. This ¢une pro nunc process helps the indolent rather than 
the just. The real student of legal history reads it with eyes 
open to the faults as well as to the merits of the past, while the 
case hunter assumes (it is the rule of his life) that results once 
reported by judicial tribunals are not only of permanent value 
(this may be safely admitted), but are entitled to continuing 
control. A case in point once found, excludes all argument to 
the contrary, and the only appeal is to the legislature, and this of 
course, without benefit to the suitors in pending controversies. 

The consequence is a constant and almost, if not quite, insu- 
perable tendency on the part of courts against legal progress. 
With the face of inquiry turned backward, how can forward mo- 
tion be expected? The wisest and best of our numbers, who 
fortunately, as a rule at least, are still called to judicial station, 
are daily and hourly employed to treat what has been achieved 
as sufficient, are admonished that to seek improvement is to ab- 
dicate proper judicial functions, is not to expound, but to make 
law. We have been so often warned against ‘‘ judge-made 
law’ that this has become a phrase, not descriptive of what is 
best, as it really should be, but the worst in our jurisprudence. 
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It is an idle thought, perhaps a mere dream, to think of an 
Utopia in which the judges shall make the laws, and to the Gen- 
eral Assembly, or some other tribunal, be committed the inferior 
task of construing them. And yet what worthy man or nation 
ever yet existed without its dream, its hope, its golden city, its Je- 
rusalem, its Utopia? Let us therefore strive for what we may 
perhaps know we can in our own lives never attain, the elevation 
of the dignity of the legislature, so that there shall be as much 
confidence in the wisdom given to the making of our laws as is 
justly now bestowed in the construction by the judiciary. 

The habitual methods of our profession, our clinging to the 
past and shrinking from the future (politely called conserv- 
atism), our daily quest of the old and dread of the new, involve 
two serious evils not always sufficiently considered. First, no 
important step of reform is ever, can ever, be taken by courts 
except at the expense, not of the community, but of litigants. 
The client sails, like Jason, in quest of the golden fleece. The 
lawyer fancies it is to be found in the fortunate land where 
stands the temple of the blind goddess, but these journeys are 
prosecuted, not by the State, but by individuals. 

The modern Jason is not sent by the community in ships of 
state, but in a craft of his own. He at least pays the bills of 
the voyage. And secondly, legal reforms of to-day, achieved 
through the media of judicial decisions are always post facto. 
Yet if there be any duty incumbent on the State, on the corpo- 
rate community, and from which the individual ought to be re- 
lieved, it is that one may beforehand know, with as much 
certainty as human fallibility can secure him, what will be the 
legal consequences of his future action. 

Society provides its ample equipment of judges, of court after 
court, peak rising above peak, each climbing with time and toil, 
till the ascent be completed, and the oracle which (presumably ) 
never errs, is heard from the temple of justice situated on the 
summit, speaking the infallible judgment of the court of last 
resort. The expense to the suitor is vast, the delay costly, 
sometimes ruinous: to the community it is a trifle. In nine 
cases out of ten the parties on both sides, and their counsel, 
differ honestly. It is only in the very smallest minority of cases 
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that malice or greed provokes the conflict. The idea that there 
can be but one right side to a cause forgets that men have falli- 
ble judgments, and ascribes to them the prerogative of omni- 
scient Divinity. Admitting, then, that absolute certainty is, on 
this side of death, out of the question, still it may be asked why 
does not society seek to solve legal problems, to state legal rules 
definitely and before the event, instead of informing parties af- 
terward, and why require them to solve their honest differences 
by resort to the costly paraphernalia of individual employment 
of counsel, study, search for precedents and search for wit- 
nesses. 

The result is practically that individuals provide laws for the 
community, not the community for individuals, and this they do 
to the loss of both the contending litigants, to the injury, if not 
ruin, of one, and ordinarily to the gain of no one, unless it be 
the gentlemen composing what John Stuart calls the *‘ enormously 
overpaid ’’ profession of the law. 

The ‘simple office,’ as it has been called, of applying the 
standard of justice to the particular case, the very diflicult func- 
tion, as I believe it to be, of ascertaining the rules of the un- 
written law applicable to legal controversies, consists in the 
exposition and application of precepts which are supposed to be 
already somewhere in existence. The judge who with or ** with- 
out embarrassment ’”’ should simply apply ‘the standard of just- 
ice to the particular case, would soon find himself exposed to 
impeachment. For first, his sagacity might not suffice to enable 
him to discern the ‘‘ standard of justice ’’ applicable to the par- 
ticular case; and secondly, the office of judgment, its essential 
characteristics, is exposition, declaration, application, not pre- 
vision. It assumes that there already exists a relevant rule of 
law applicable to the case, decisive between the parties; that 
these parties knew it ; that they have therefore no excuse for its 
disobedience. The result of every case must therefore be meas- 
ured and determined, not by considerations of ‘* justice,’’ but by 
rules either formulated, or reducible to formule by analogies 
founded on rules already formulated. 

The problem to which the judicial mind applies itself is not 
what judgment will most benefit these parties or the community, 
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nor what will be most consonant to justice, but what is most 
nearly in analogy to—most readily derivable from legal pro- 
visions previously ascertained. The question the judge asks 
himself is: ‘* What direction does the existing law require me to 
give this case?’’ ‘*In what path does the inexorable law of 
stare decisis compel my feet to travel?’’ No doubt it is pleasing 
to every judge to find that his conclusions coincide with and grat- 
ify his sense of justice, but they are never, or at least rarely, pro- 
voked by it. His sense of justice and his performance of duty 
ride side by side, perhaps exchanging glances of friendship, if 
not love. But justice does not hold the bridle or prescribe the 
path. This cannot be, from the very necessities of the judicial 
path itself, for it is a road in which the guide-board is behind 
the rider, and he must either sit with his face to the tail, or con- 
stantly look backward, to see which way his fathers in the law 
warned him to travel. This is the position inevitably impressed 
by the laws of two important avocations in life, viz., of rowing 
and of judicial judgment. Each new statement of rule is founded 
on a prior statement, not evoked by considerations of present 
justice, and in turn each earlier rule sprung from something be- 
hind it. In searching for the fountains of the unwritten law we 
never reach a time when the ‘* simple office of applying the stand- 
ard of justice’ was in use by any one unless this be found in 
the earlier ages of English jurisprudence, when the king’s writ 
was sought from the king in person. 

Sir Francis Palgrave, in the second part of his Rise and Pro- 
gress of the English Commonwealth, has translated for us from 
the original Latin, still preserved in the Chapter House at West- 
minster, the history of a lawsuit brought in the reign of Henry 
II. by Richard de Anesty against Mabel de Francheville for the 
recovery of the land of his uncle, William de Sackville, from 
whom the plaintiff claimed to have inherited. Even then in the 
early days of the common law, the office of applying the standard 
of justice was anything but simple. It consisted chiefly in im- 
portunity and bribery. Eight animals, viz.: six palfreys and 
two pack-horses were lost or ruined in the forty-four journeys, 
which this plaintiff was compelled to make either in person or by 
the proxy of his brother, or of ‘* Sampson,” his chaplain, to 
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London and Windsor and Oxford and Woodstock and Wales and 
Gascony, and divers other parts of Great Britain and France, in 
pursuit of justice. Stays were as common then as they now are 
in the courts of New York. De Anesty, who is his own historj- 
ographer, says: — 

‘* And in the meantime, I sent John, my brother, beyond the 
seas to King’s Court because it was told to me that my adversa- 
ries had purchased the king’s writ exempting them from plead- 
ing until the king should return to England; and therefore I sent 
my brother for another writ, lest my pleadings should be stayed 
on account of the writ obtained by my adversaries.’’ 

A class of practitioners, not now, at least publicly known to 
exist, were often called to the aid of de Anesty. Thus he 
says: 

‘* And I kept my day at London with my clerks and my wit- 
nesses, and my friends and my helpers, and there I remained for 
four days, pleading every day.”’ 

And testimony seems to have been provided occasionally by 
proxy, for this diligent pursuer of justice writes that he ‘ sent 
John, my brother, for Godfrey de Marci, in order that he might 
attend as my witness, and he could not come because he was ill, 
but sent his son in his place.’’ 

Whether the office of witness was or not hereditary in the de 
Marci family we are not told, but the boy must have filled his 
father’s place with ability, and to the satisfaction of the plaintiff, 
for at least after expending twenty-one and a half silver marks, 
and sixty-six pounds twelve shillings sterling (an immense sum 
in the money of those days) in travel and travail, in paying for 
spoiled and killed horses, and bribing officers of justice, money 
borrowed from ‘‘ Vives, the Jew of Cambridge,”’ and six of his 
co-religionists, and ‘* Mirabella, the Jewess of Newport, and 
Comitessa, the Jewess,’’ upon usury so great that thirty-seven 
shillings and fourpence were paid for fourteen months’ use of 
forty shillings —after all this labor and cost de Anesty had judg- 
ment for the recovery of the land of his ancestor. He records 
his victory in these modest words: — 

‘‘ And we came before the king at Woodstock, and there we 
remained for eight days, and at last, thanks to our lord, the king, 
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and by the judgment of his court, my uncle’s land was adjudged 
tome; and there I spent seven pounds ten shillings.”’ 

What we may fairly conclude to have been the causa causans, 
the ratio sine gua non of this victory (of course I mean besides 
the ‘‘ simple office of applying the standard of justice to the par- 
ticular case’’ of de Anesty v. de Francheville) is recorded as 
follows: 

‘‘ These are the gifts which I gave to the pleaders and the clerks 
which who helped me: To Master Peter de Melide, ten marks 
and a gold ring worth half a mark of silver; and to Master Rob- 
ert de Chimai one mark; and in the King’s Court I spent in 
gifts in gold and silver and in horses sixteen marks and a half ; 
and I gave forty shillings to Master Peter de Littlebury ; and 
amongst the other pleaders, my neighbors, who were accustomed 
to come to my plea, I spent in gifts of money and horses twelve 
marks and a half; to Ralph, the king’s physician, I gave thirty- 
six marks and a half, to the king an hundred marks, and to the 
queen one mark of gold.”’ 

De Anesty records that one of the days in court which he en- 
joyed was at Windsor, where the king ‘* and my Lord Richard 
de Lucy were; and at that day I came with my friends and my 
helpers, as many as I could have. And in the meanwhile I sent 
my brother for Ranulphus de Glanville.’’ 

So it seems that the most eminent lawyer in England, as I 
suppose Glanville then was (he afterward became judiciary of 
the kingdom ), was called into this case. Whether Glanville re- 
sponded to the appeal does not appear, although it is stated 
that John de Anesty ‘lost a palfrey which he had bought for 
twenty shillings, and he spent half a mark in this journey.”’ 

But Lord Richard de Lucy came to the front again, for as de 
Anesty says: — 

‘* Because I could not get on at all with my plea, I sent to my 
Lord Richard in Wales to the end that he might order that my 
plea should not be delayed. And then by his writ he ordered 
Ogerus Dapifer and Ralph Brito that without delay they should 
do justice to me.”’ 

The Brito family seem to have been in the business of doing 
justice, both civil and criminal, in the reign of Henry II. For 
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it is recorded in the history of Saint Thomas 4 Becket, that 
when the monarch in his wrath cried, ‘* How, a fellow that hath 
eaten my bread —a beggar that first came to my court on a lame 
horse — dares insult his king and the royal family, and tread 
upon the whole kingdom, and not one of the cowards I nourish 
at my table, not one will deliver me from this turbulent priest!" 
Richard Brito was one of the knights who straightway betook 
himself to *‘ the simple office of applying,’’ not the standard, it 
is true, but the ‘* sword of justice’’ to the Archbishop of Can- 
terbury. 

The case of de Anesty v. de Francheville was decided A. D. 1168, 
the year in which Glanville became judiciary. Six hundred and 
fifty years later the case of Ashford v. Thornton came on for 
hearing on plaintiff's counter-plea before the Court of King’s 
Bench, Lord Ellenborough presiding, with whom sat Justice’s 
Bayley, Abbott (afterward Lord Tenterden), and Holroyd. It 
was an appeal of murder brought by William Ashford, heir at 
law of Mary Ashford, against William Thornton, after Thornton 
had been tried upon indictment and acquitted of the crime by 
the verdict of a petit jury. The reporters state that Thornton, 
being attached in this appeal, pleaded thus: — 

‘* Not guilty, and I defend the same by my body,”’ and there- 
upon taking his glove off, he threw it upon the floor of the 
court. 

To this plea Ashford counter-pleaded at length, setting forth 
facts leading to strong suspicions, and amounting, if true, to co- 
gent proofs of guilt, concluding as follows: — 

‘‘Wherefore he prays judgment and that the said Abraham 
Thornton may not be permitted to wage battel in this appeal 
against him, the said William Ashford.’’ 

To this counter-plea Thornton replied, averring facts which, 
as he claimed, afforded ‘more violent presumptions, and are 
stronger proofs that he, the said Abraham Thornton, is not 
guilty of the felony that the said presumptions and proofs in the 
said counter-plea set forth that he, the said Abraham Thornton, 
is guilty of the felony and murder whereof he is so appealed as 
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aforesaid. And this he, the said Abraham Thornton, is ready to 
verify. Whereupon he prays judgment, that he may be ad- 
mitted to wage battel in this appeal with him, the said William 
Ashford.”’ 

The demurrer to this reply was argued by Chitty for the 
plaintiff, and Tindal (afterward Chief Justice of the Common 
Pleas) for the defendant. The discussion did not relate to the 
question, if it could be called such, whether these barbarous 
usages, appeals of murder after acquittal, and wager of battle in 
defense of a life sought to be twice placed in jeopardy, should 
be treated as obsolete. By no means; the question rather was 
whether the suspicious circumstances pleaded dispensed with 
battle, or the matter of avoidance shown entitled the defendant 
to the chance of escape from the gallows by the murder of the 
appellant. And the average antiquity of the authorities cited 
must have been at least four hundred years, beginning as they 
did with Glanville, Bracton, Britton, Fleta, and only, with re- 
gret, as I read the minds of counsel, coming down to so recent a 
treatise as Coke’s Second Institute and more modern instances 
or authors. 

In giving judgment, Lord Chief Justice Ellenborough 
said: 1 — 

‘‘ The general law of the land is in favor of the wager of battel, 
and it is our duty to pronounce the law as it is and not as we may 
wish it to be.’’ 

Bayley, J., said: ‘* This mode of proceeding by appeal is un- 
usual in our law, being brought, not for the benefit of the public, 
but for that of the party, and being a private suit wholly under 
his control. It ought, therefore, to be watched very narrowly 
by the court, for it may take place after trial and acquittal on an 
indictment at the suit of the king; and the execution under it is 
entirely at the option of the party suing, whose sole object it 
may be is to obtain a pecuniary satisfaction. One inconvenience 
(sic in orig.) attending this mode of proceeding is that the 
party who institutes it must be willing, if required, to stake his 
life in support of his accusation.’’ 
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The court having expressed its unanimous opinion against the 
demurrer and in favor of the battle, the parties consented to 
stay judgment on the appeal, and that the appellee be discharged, 
Thereupon Thornton was handed over to the crown side of 
court, arraigned on the appeal at the suit of the king, pleaded 
‘*autrefois acquit’’ and was discharged upon admission of the 
Attorney-General that the plea was true. 

Between the dates of de Anesty v. de Francheville and Ash- 
ford v. Thornton more than twenty generations of Englishmen 
lived under the rule of the common law. The unwritten com- 
mon law pursued its uneven course for nearly seven hundred 
years, applying ‘‘ the simple standard of justice’’ in the execu- 
tion of the writ ‘* de heretico comburendo,’’ hanging witches, ab- 
solving the bigamist Duchess of Kingston and other criminals by 
benefit of clergy, delivering some debtors by wager of law, and 
imprisoning others in filthy prisons, refusing the right of coun- 
sel and of cross-examination, and testimony by the accused in 
criminal prosecutions, in civil cases solving quiddles like that of 
which Shakespeare makes such delicious fun in Hamlet, and 
which Lord Chief Justice Dyer and his associates seriously de- 
bated in the case of Hales v. Pettit,’ viz.: Whether Sir James 
Hales killed himself while still living or after death, unrelieved 
in its steady progress toward its present condition described by 
Mr. Pollock as ‘* Chaos tempered by Fisher’s Digest,’’ which we 
may on this side of the Atlantic rightly name darkness obscured 
by the selections called American Reports ’’ — unrelieved except 
by the intervention of injunctions in equity, by acts of Parlia- 
ment and the genius of a single constructive mind, William 
Murray, Lord Mansfield. The unwritten law has no power, 
absolutely none, without extrinsic aid to cleanse itself, to deposit 
sediment or throw off lees. It embalms errors as readily as truths 
and enshrines its blunders as gods. As to the case of Ashford 
v. Thornton, we read with pleasure that in 1819, at the first ses- 
sion of Parliament, appeals of murder and wager of battle were 
both abolished, and both these methods of applying the simple 
standard of justice to the circumstances of cases ceased to exist 
by act of the legislature, not of the courts. 


1 Plowden, 253. 
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The progress of mankind is marked by the conversion of the 
unwritten into written law by the crystallization of the uncer- 
tainty into the definite. Magna Charta, the petition of right, the 
habeas corpus, the abolition of imprisonment for debt, the Decla- 
ration of Independence, the amendments to the Federal consti- 
tution, these are illustrations of the great work done for liberty 
and civilization by this process. Not in tradition and memory 
only are found the guaranties of peace and light which the labors 
of ages have won from the barbaric usages of our legal ancestry. 
They are enshrined in ordinance; each mile-stone of progress 
and hope on the long path from judiciary, Ranulphus de Glan- 
ville to Chief Justice Mellville W. Fuller, is a written law. 

Lord Mansfield’s decision in the Somerset case, the judgment 
of the Supreme Judicial Court of Massachusetts that the Bill of 
Rights contained in the constitution of that Commonwealth, 
adopted in the year 1780, gave freedom to every slave, are but 
exceptions to a general rule, and exceptions which alas! are 
brought into contrast with the holding of the judges in the case 
of ship-money, the imprisonment of Hampden, and the recorded 
opinions of the majority of the judges of the Supreme Court of 
the United States in the case of Dred Scott. 

Schiller, with the sublime insight of a seer, prophet as well as 
bard, states the value of written law finely, in the remonstrance 
addressed by the aged warrior, Octavio Piccolomini, to his son 
Max: — 


But in the field, 
Aye, there the present being makes itself felt. 
The personal must command, the actual eye 
Examine. If to be the chieftain asks 
All that is great in nature, let it be 
Likewise his privilege to move and act 
In all the correspondences of greatness. 
The oracle within him, that which lives, 
He must invoke and question — not dead books, 
Not ordinances, not mould-rotted papers.”’ 


Octavio Piccolomini responds: — 


“My son, of those old narrow ordinances 
Let us not hold too lightly. They are weights 
Of priceless value, which oppressed mankind 
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Tied to the volatile will of their oppressors. 

For always formidable was the league 

And partnership of free power with free will. 

The way of ancient ordinance, though it winds, 

Is yet no devious way. Straight forward goes 

The lightning’s path, and straight the fearful path 
Of the cannon ball. Direct it flies and rapid, 
Shattering that it may reach, and shattering what it reaches. 
My son! the road the human being travels, 

That on which blessing comes and goes, doth follow 
The river’s course, the valley’s playful windings, 
Curves round the cornfield and the hill of vines, 
Honoring the holy bounds of property, 

And thus secure, though late, leads to its end.” 


Sir William Blackstone tells us that municipal law is ‘a rule 
of civil conduct, prescribed by the supreme power of the state, 
commanding what is right and prohibiting what is wrong.”’ 

This truly describes the ideal system, law as it ought to be, 
rules ascertained, fixed and certain, with no other ambiguity 
than necessarily attends the use of language, or results from 
want of provision of its authors; it describes law codified and 
written, open to change when necessity demands; law found in 
a book, not in a fog, or well, whether of the judicial mind or 
other; rules of civil conduct required by the customs of the 
present, not the past, constructed by sages in advance of and to 
prevent controversies, ‘* commanding what is right and forbid- 
ding what is wrong.”’ 

How far does this famous sentence describe ‘* the unwritten 
law bound by the rigid form of words,’’ whose blessings we 
enjoy to-day? Much as a planet resembles a nebula, as the 
definite bears the image of the indefinite, as the known reflects 
the lineaments of the unknown, as the crystal discloses the pa- 
rentage of the flux. 

Can anything be more unjust than to hold a well-meaning, 
law-abiding and honest citizen to consequences resulting from 
ascribing a meaning and purpose to action which he could not 
have foreseen? It is the very essence of equity in the social 
state that men should know what they are commanded to do and 
to desist. Blackstone also says: — 


‘* It is requisite that this resolution be notified to the people 
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who are to obey it. But the manner in which this notification is 
to be made is matter of very great indifference. It may be no- 
tified by universal tradition and long practice, which supposes a 
previous publication, and is the case of the common law of En- 
gland. It may be notified viva voce by officers appointed for 
that purpose, as is done with regard to proclamations, and such 
acts of Parliament as are appointed to be publicly read in 
churches and other assemblies. It may lastly be notified by 
writing, printing or the like, which is the general course taken 
with all our acts of Parliament. Yet whatever way is made use 
of, it is incumbent on the promulgators to do it in the most public 
and perspicuous manner; not like Caligula, who (according to 
Dio Cassius) wrote his laws in a very small character and hung 
them upon high pillars, the more effectually to ensnare his 
people.”’ 

To punish action that was forbidden in obscure language or by 
doubtful implication, to punish the simple for that which only 
the wise could have known was to be avoided —this, this is of 
the very essence of tyranny. Above all other requisites of just 
laws, they must be capable of being understood and known in 
advance. This, indeed, is involved in Blackstone’s word pre- 
scribed.’ He who unconsciously offends may be guilty of want 
of due endeavor to know, but if with all diligence he could not 
have learned his social duty, society in punishing him is more 
guilty than he, and better deserves to bear the burden. To such 
no mandate has been prescribed. 

Let us admit the difficulties which inhere in the nature of the 
subject. Language, the medium of communication from society 
to the citizen, is not a perfect instrument, and legislators are 
often far from being scholars capable of using it as an arm of 
precision. Nor is the gift of prophecy vouchsafed to the law- 
maker. Novel and surprising situations may confront the citi- 
zen and the judge which the ‘‘ sovereign power in the state ”’ 
has failed to anticipate. 

These and other difficulties are, however, not impossibilities. 
To suggest them is only to say: ‘* This is a world, not a para- 
dise.”” And even if they relieve society from the duty of pro- 
viding codes of universal application, of scope sufficient to meet 
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every change and phase of a complex civilization, of purpose so 
clear as to insure against mistake, if this ideal be confessed im. 
possible, nevertheless it is still of the highest importance, it ig 
society’s most urgent duty to reduce the chance of uncertainty 
toa minimum. This is not done, rather shunned by leaving the 
law undefined, hiding its rules and calling them the ‘* unwritten 
law.”’ 

It is a mockery of justice to say to an unoffending citizen: 
‘*The law applicable to your case had not been expounded, but 
it existed. It was unfortunate for you that your action preceded 
its exposition by the courts; more unfortunate still for you if it 
were your action which provoked such exposition, and if at your 
expense the true rule were first judicially pumped from the well 
where the truth of the unwritten law is supposed to dwell and so 
* prescribe’ to others.”’ 

In More’s Utopia, that legacy of wise and lofty thoughts left 
by the great martyr chancellor, the citizens of the ideal com- 
monwealth are described as having ‘* but few laws, and such is 
their constitution that they need not many. They very much 
condemn other nations whose laws, together with the comment- 
aries on them, swell up to so many volumes; for they think it an 
unreasonable thing to oblige men to obey a body of laws that are 
both of such a bulk, and so dark as not to be read or understood 
by every one of the subjects. * * * Every one of them is 
skilled in the law, for it is a very short study, so that the plainest 
meaning of which words are capable is always the sense of their 
laws. And they argue thus: All laws are promulgated for this 
end, that every man may know his duty; and therefore the 
plainest and most obvious sense of the words is that which ought 
to be put upon them; since a more refined exposition cannot be 
easily comprehended, and would only serve to make the laws be- 
come useless to the greater part of mankind, and especially to 
those who need the direction of them; for it is all one, not to 
make a law at all, or to couch it in such terms that without a 
quick apprehension and much study a man cannot find out the 
meaning of it.’’ 

Surely it is now as easy to combine the wisdom of the wisest, 
the learning of the most studious, the experience of the busiest, 
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and to confide to a body of lawyers thus constituted the task of 
composing, proposing, endeavoring to prescribe in set and cer- 
tain terms all the laws, the need of which this generation can 
now anticipate, as to leave them to dribble out drop by drop 
from the courts of thirty-eight States, the Territories and the 
Federal judiciary through a long course of years. When we 
consider how much one man has done to this end — that two 
States have accepted his work and profess satisfaction in its re- 
sults — why should we abandon the work as if hopeless? 

But codification is not our whole present necessity. If suc- 
cessful, the code will reduce to written and definite shape, inca- 
pable of misunderstanding, except so far as the ambiguity of 
language may involve, the body of laws relating to the private 
rights and duties of the citizen. It takes no note of public 
rights and duties. These are supposed to be codified already. 
But ‘‘ eternal vigilance is the price of liberty,’’ and no advocate 
of the code, however sanguine, has ever claimed that it could be 
made perfect or free from that necessity which attaches to all 
things mundane, viz., the need of repairs. 

Our fathers sought to protect our liberties and define our civil 
rights by the adoption of written constitutions. But of what 
value is the protection afforded by these high and solemn ordi- 
nances of fundamental right, if by the exaggeration of the gen- 
eral grant of legislative power, its amplification under the new 
theory of ‘‘ inherent sovereignty,’’ and the expansive power of 
police regulation applied in Munn ». Illinois, Mugler v. Kansas, 
and Powell v. Pennsylvania, to the State, and the Legal Ten- 
der cases to the Federal government, coupled with the reduc- 
tion to a minimum of each limitation or article of inhibitive 
protection, our State legislature and the Federal Congress be- 
come endowed with the omnipotence of the English Parlia- 
ment? How this will work, two modern instances prove. Not 
ten years have passed since a British government, called Lib- 
eral, imprisoned, as so called, ‘‘ suspects,’’ seven hundred of 
the best men in Ireland, among them the Parliamentary leaders 
of the people, without accusation, without trial, without habeas 
corpus, without other means of deliverance for the innocent ex- 
cept supplication to the executive, without duration of the dur- 
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ance Other than the limit of the existence of the law. And at 
this very moment John Dillon, than whom, by the admission of 
his political antagonists themselves, no more pure and lofty 
spirit has enriched the annals of his native land since the death 
of Robert Emmett, languishes in the hospital of Dundalk jail, 
condemned to prison for a term not to expire until December 
next, for words which when spoken, violated no law, and be- 
came illegal only by subsequent executive and legislative action. 
And this is the land where abhorrent and barbarous customs fur- 
nish the basis of our unwritten law. From such outrages the 
written constitutions of every State and of the United States 
ought to secure us effectually, and will, unless filtered away by 
exposition, the peculiar danger to which all unwritten law is ex- 
posed. 

That the work of committing the body of the law to the writ- 
ten form may be trusted to the present generation seems to me 
plain. I claim for the bar of this day equality with that of any 
prior time. It is true, that the age of forensic eloquence has 
measurably passed, both in the United States and England. 
This. is a generation devoted to business of persuasion by plain 
statement, unassisted by rhetorical decoration. Leaving the 
United States out of consideration as involving comparisons of 
the powers of friends living and dead, who can set side by side 
the eloquence of Erskine in his greatest achievements, with the 
argument of Sir Alexander James Cockburn in the Palmer case, 
or the opening of Sir Henry James in the Lefroy case, without 
feeling that the advantage is vastly in favor of the latter? And 
the work of making statutes, of prescribing regulations, of fixing 
rules for conduct, does not call for forensic eloquence, but for 
precisely the talents which the bar of to-day possess—clear 
conceptions and logical order, therefore persuasive conclu- 
sions. 

If we admit that the great work of codification has not yet 
been properly done, let us, instead of finding fault with Mr. 
Field and his colleagues, seek to improve upon their labors and 
to present better formule. Certainly, when in the future decis- 
ions shall be made affecting private rights, they will be in some 
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form or other, and the duty of this generation is to anticipate 
such form and present it in advance. This is all. If we must 
confess that the bar to-day is not equal to that of Justinian’s 
age, not equal to Tribonian and his associates; that Mr. Field’s 
work is premature or inadequate, and that to another generation 
must be committed the task of securing us against the dangers 
or *‘inherent sovereignty ’’ in public law, and the unwritten in 
private law, let us devote ourselves to the work of improving 
the education of our legal successors. Upon this we can all 
agree. 

There is no excuse for admitting to the practice of the law any 
man not adequately prepared for the work. Let law schools 
abound and private preceptors be treated as adjuncts. Require 
competent knowledge not only of our own tongue, but also of 
the language which forms its basis; require a competent knowl- 
edge of the laws and systems of the great empire in which that 
language was in daily use; require a competent knowledge of the 
history of that empire, the development of its civilization, as 
well as of the nations speaking the English tongue, whose chil- 
dren we are. Widen the horizon of legal vision. Give to the 
lawyer, before he becomes so pushed with the affairs of clients 
as to be debarred by the exigencies of life from study of all ex- 
cept the cases which happen to come to him; give to the legal 
student the amplest and fullest opportunities to survey, not 
merely the historical data which precede our age and are the ba- 
sis of our system, but others which constitute the foundations of 
other civilizations worthy of being considered with our own. 
Wage implacable war against ignorance; forgive no man who at- 
tempts to come to the bar without an adequate equipment, de- 
rived not merely from study of the statutes and the laws of his 
own country, but from a general survey at least of those of other 
lands. Lift up the standard; increase the term of study, and 
be steadfast in exacting from the student the bestowal of time 
and labor in study. Four things are required of all generations 
of American lawyers; integrity, industry, learning, faculty. 
The first and second of these are at the command of all ; indus- 
try will bring learning, but God only can give power, faculty, 
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genius. This seems to be allotted to every people and genera- 
tion according at least to their deserts. We may therefore await 
the future in serene confidence that if by honest labor we do our 
part, He who giveth the increase will not withhold from us and 
our successors that vital spark which shall animate our and their 
corporate work and make it productive of blessings to genera- 
tions. 


Georce ty. 
New 
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THE DIGNITY OF THE LAW.! 


I do not propose to pursue any of the subjects upon which you 
have been instructed by this learned faculty, nor am I prepared 
to compete with you with a thesis upon some legal question as a 
part of the exercises of graduation. The commencement orator 
usually addresses himself to the professors and the elder mem- 
bers of the profession, but I came here to speak to you. The 
most joyous of days is that which closes the doors of the school 
and opens the gateway to the world; the most apprehensive, the 
one which marks the opening of your clientless office; the hap- 
piest, the first return, after the future is secure and success as- 
sured, to college scenes and associations. Itis the privilege of 
age and experience to indicate paths in the fields you are yet to 
explore, to point out the dangers which beset them, and the 
methods of safe and comfortable travel. Most of the ideals of 
these closing hours, devoted to the confidential interchange of 
aspirations and hopes, will be shattered against the stern realities 
of practical life; but their destruction will furnish the lessons for 
sure foundations and permanent construction. 

At this hour all your thoughts are concentrated in one word — 
success. If your construction of success was honestly analyzed 
it would probably mean, to most minds, the getting of money. 
The desire to acquire property is the most potent force in the 
activities of our people. It is the mainspring of our marvelous 
development, and the incentive and reward of intelligent in- 
dustry. It is alike the cause of the noblest efforts and the most 
revolting crimes. That man would be unfaithful to his family 
and to his own independence who did not use every honorable 
effort, and practice every reasonable economy, to secure home 
and competence for declining years. But the lawyer who makes 
this his sole aim is an unworthy member of the noblest of pro- 
fessions, and will never win its honors or rewards. 


} An address by Chauncey M. Depew to the Yale law students, June 25, 1889. 
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Tue ANTIQUITY OF THE Law. 


The mastery of any calling involves a thorough knowledge of 
its history and objects and pride in its pursuit. The law is at 
once the dryest of studies and fullest of inspiration. Its relations 
to liberty, government and the welfare of mankind enlarge the 
vision of the student, and the broader his learning the more 
eager is his enthusiasm. The discovery of the Pandects of Jus- 
tinian in the sack of Amalfi saved the world from relapsing into 
barbarism. This great codification of the learning of centuries 
illumined the monastery, liberalized the church, invaded the uni- 
versities, checked feudalism, taught justice to rulers, and their 
rights to the people, and preserved civilization from being hope- 
lessly lost in the darkness of the Middle Ages. But while the 
light thus shed by the laws of an ancient and extinct empire res- 
cued Europe from the reign of brute force and ignorance, and 
while the general principles of justice are of universal applica- 
tion, yet the institutions of every people are the results of origin, 
race, character, environment and climatic conditions. It is the 
glory of the ancestry from whom we derive our laws that, though 
sometimes conquered, they never lost their statutes or customs. 
All other nations have fallen under the codes of the invader ; but 
William the Norman left untouched those sources of justice and 
freedom which were found in Saxon jurisprudence. 

The haughty barons, who could not write their names, brought 
King John to the field of Runnymede. At the point of 
their good swords they forced from him Magna Charta, and 
with their hilts they stamped upon it their arms; but the pen of 
the lawyers framed it. Those great jurists, loyal as the profes- 
sion has ever been to liberty, unrecognized then and unknown 
now, so wisely drew the great charter of freedom that it has 
been confirmed thirty-seven times, and to-day needs neither 
amendment nor commentary. The lawyers compelled Elizabeth, 
proudest of queens, to surrender the monopolies which were ruin- 
ing the kingdom, with an apology that she intended them for 
the good of the people, which was at the period a most valuable 
admissionof popular rights. 


THE DIGNITY OF THE LAW. 


A Guorious Evo.tution. 


Coke checked even the arbitrary Charles I. with the judg- 
ment that the law was superior to the sovereign’s will, and 
Cromwell charged at Marston Moor for principles learned as a 
student at law, and by them raised England from the depth of 
degradation to the pinnacle of greatness while ruling at West- 
minster. The early settlers of America were deeply imbued by 
precept and example with Magna Charta, the Petition of Right 
and the principles of the common law; but they fled from ec- 
clesiastical tyranny and the abuses of privilege. They sought 
liberty, religious and civil. In their hard struggles with savage 
man and inhospitable nature, the simple economy of their State 
needed no lawyers, and for quite acentury they hadnone. The 
minister and the magistrate both made the laws and administered 
them. But those hundred years were the nursery of the Ameri- 
can lawyer. Equal conditions had Jed, not to communism or 
socialism, for they are alien to our race, but to political rights 
common to all. Every principle derived from the Old World 
which strengthened the individual and protected him in his 
home, his family, his property and his citizenship found fertile 
soiland grew with expansive vigor. The genius of this de- 
velopment was to destroy privilege and promote equality. It 
was neither arevolt nora revolution against caste and class, for 
neither were present to overcome. But it was a growth which 
left them out. It was an evolution which peacefully produced 
a commonwealth where their existence was impossible. 


America’s GREAT LAWYERS. 


As commerce and trade increased, as communities became 
crowded, as property was to be exchanged and devised, and the 
multitudinous reiations of civilized life in cities and towns ad- 
justed, lawyers became a necessity. They were at once 
the advisers of the people and the architects of the State. 
The more we study, the more we admire the ability, integrity, 
courage and patriotism of these fathers of the American bar. They 
brought on the Revolution and made it a lawyer’s war. The 
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judges and statesmen of England were amazed at the learning 
and power with which they presented the colonial protest and 
made up the American case. Chatham and Burke found in 
them new inspiration for their eloquence, and fresh and im. 
mortal defenses of liberty. The constitution of the United 
States is the only charter of government which has withstood 
the shocks, and been equal to the progress of the wonderful 
century which closed with its centenary. It was exclusively 
the work of the lawyers of the Convention. It is asingular fact 
that the laymen, among the statesmen of the period, generally 
opposed its adoption, and that it was carried before the people 
and in the State conventions by the matchless eloquence, pro- 
phetic fervor and resistless logic of its lawyer advocates, 

This is the only country in the history of the world where the 
courts pass upon and annul the acts of the executive and legisla- 
tive branches of the government. The tyranny from which they 
suffered by the usurpations possible under an unwritten consti- 
tution, led the American people to limit by specific grants the 
powers which they gave their rulers. The judgment that the 
law is unconstitutional paralyzes both President and Congress, 
This idea is purely American. The most original and creative 
enactment in the development of representative government is 
the law creating the Federal judiciary. There were no prece- 
dents to guide its framer, and his success was due not so much 
to his vast learning as to his having absorbed the spirit of Ameri- 
can liberty. This majestic system enters upon its second century 
with unequaled luster, dignity and power, under the statutes, 
almost unchanged, which created it. As the years advance and 
the merits of the founders of the republic are better understood, 
a foremost place among them will be given to Oliver Ellsworth, 
of Connecticut, the author of our judiciary system and the pa- 
tron saint of this university of law. 


LAWYERS AS PRESIDENTS. 


The profession, by its training, obligations and opportunities, 
becomes charged with the gravest public responsibilities. The 
judges of the most powerful of the three heads of our govern- 
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ment are drawn exclusively from its ranks. But the special 
fitness and official character of its members have given them a 
potential voice in the executive and legislative as well as the ju- 
dicial administration of the republic. Nineteen of the twenty- 
three Presidents of the United States have been lawyers, and for 
eighty-two of the hundred years of our Presidency the office 
has been filled by a member of the profession. The lawyers 
numbered twenty-four of the fifty-four signers of the Declara- 
tion of Independence, and thirty of the thirty-five members of 
the convention which framed the constitution. In most admin- 
istrations a large majority of the Cabinet have been lawyers, 
and I can remember none in which their representation has not 
been equal to those from all other vocations combined ; while 
about two-thirds of the Senate and the controlling minds in the 
House have always been bred to the bar. 

Under these conditions the character and equipment of those 
who are admitted become of supreme public importance. The 
thoughtless clamor for free law means in the end the destruc- 
tion of the law itself, through contempt for its interpreters and 
practitioners. So, long as the American democracy believes that 
its courts are learned, fearless and incorruptible, the people are 
themselves the standing army which upholds their judgments 
and enforces their decrees. As the country increases in popu- 
lation, in wealth, in crowded communities, in vast combinations 
of labor and capital, in the elements which, in any disintegration 
of society from wrongs or corruptions, come together for the 
overthrow of existing institutions, the salvation of our lives and 
property, of our families and homes, of our rights and liberties, 
of our civilization itself, depends more and more upon a judic- 
iary which commands the respect and confidence of the masses. 
The men who are to settle estates, care for the interests of 
women, of widows and orphans, administer sacred trusts, de- 
fend the weak, right wrongs, fight injustice or crime intrenched 
behind wealth and power, and furnish the judges of the land, 
can neither be ignoramuses nor knaves without weakening the 
whole fabric of society and government in proportion to their 
incompetence or rascality. 
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Mopern DEVELOPMENTS. 


The republic has passed through grave crises and solved great 
problems. A people who could successfully grapple with the 
vast property and political interests involved in slave ownership, 
and, by peaceful legislation and stern administration of the laws, 
reach and extirpate the crime of polygamy in a populous com- 
munity wedded to the practice by the power of unbridled 
passions and religious fanaticism, have demonstrated to an 
extraordinary degree the faculty for government. But questions 
of more universal moment will arise, and they will require all 
your wisdom, patriotism and courage. We are at present sailing 
upon tranquil seas, with no clouds above the horizon and no 
warning from the barometer. It is at such times that the pru- 
dent and experienced navigator hopes for the best and prepares 
for the worst. The discovery of gold in California, of silver in 
the Sierras and the Rocky Mountains, and of petroleum and 
natural gas in Pennsylvania and other States; the abnormal 
development of our mineral resources, and the invention of the 
telegraph, the telephone, the sewing machine and other devices 
to economize labor and stimulate production ; the rapid construc- 
tion of railroads to meet the demands of a vast immigration; the 
settlement of new territories, the building of States and the 
magical creation of cities, — have offered opportunities unequaled 
in the world’s history for the sudden accumulation of enormous 
fortunes, and the growth of great corporations. 


Tue or PRopHeEcy. 


The present situation is a surprising commentary upon the 
worthlessness of deductions drawn from historical parallels in pred- 
icating similar results upon the happening of like conditions to 
the American people. The more profound and philosophic the 
minds, the wider have they missed the mark. The Fathers of 
the Republic apprehended the most frightful consequences from 
@ mere suggestion of existing facts. Webster, speaking at a 
time when there were not three men in the country worth $1,- 
000,000, and not one worth $5,000,000, and when corporations 
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were practically unknown, prophesied that, in the conditions as 
they exist in the United States to-day, there would either be a 
restriction of suffrage or the destruction of property rights; and 
Macaulay believed that the great mass of voters would be reduced 
to a poverty which would leave them without a dinner and un- 
able to find a breakfast, and that, with no army to maintain order, 
they would murder the rich and divide their estates. 

While these fears were groundless, nevertheless the restless- 
ness of labor and its consolidation into powerful organizations, 
occasional riots displaying the fiercest passions and most destruc- 
tive spirit, and spasms of legislative fury against corporate in- 
vestments, indicate discontents and dangers which it is folly to 
ignore and criminal to neglect. They show further that public- 
spirited and successful men and honest corporations suffer from 
a keen sense of wrong against those who have acquired fortunes 
by violence or fraud, or the companies who have unjustly or tyr- 
annically misused their franchises. No intelligent man desires a 
return to the crude conditions and primitive simplicity of the 
“good old times.’’ Notwithstanding great fortunes, there is a 


wider and more universal distribution of property and owner- 
ship of homes than ever before. In spite, or rather because of 
invention, there is greater demand and larger employment for 
labor, and better wages than at any other period in our history. 


Tue ImpartTIALity oF Law. 


Universal suffrage, which, with the increase of wealth, boded 
only evil to the imagination of the early patriot, is now demon- 
strated to be the security of society. Laws, and not men, are 
our governors; the people make the laws, and respect and en- 
force their creations, but the stability of order depends upon the 
intelligence of the voters. Here the lawyer’s duty is plain and 
his mission clear. Suffrage can, if it pleases, annihilate prop- 
erty and dissolve corporations; but the majority are investors in 
land or personalty, and would fiercely defend what they own. 
They do not wish the limit fixed beyond which neither they nor 
their children may go. The procession from the bottom, in its 
upward march, is forever passing the unfortunate, who are com- 
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ing down from the top. The second or third generation, with 
few exceptions, ends where the first began. 

And yetif the laws were so framed or were so interpreted by 
the courts, that any advantage was given to one class of citizens 
not equally enjoyed by all, the majority, in sternly seeking a 
remedy, might overturn the very foundations of vested rights 
and interests, and plunge the commonwealth into chaos. See to 
it that all the burdens of the State are equally borne and its ben- 
efits open alike to all. Keep the roads paved and free from ob- 
structions by which the industrious, the honest, and the capable, 
with no additional capital but character, can rise from any con- 
dition to the highest honors of the republic, and the largest 
rewards of business. Declamation is cheap and the vocabulary 
of epithet large and easily accessible, but they remedy no evils. 
An eminent jurist said to me recently that many ambitious law- 
yers in this State had preached, from the stump and on the 
platform, that railroad ownership was robbery, and its confisca- 
tion by special taxation and unremunerative rates a patriotic 
duty. They sought by this appeal to temporary interests to be- 


come judges and congressmen, though they knew that the gen- 
eral inculeation and adoption of the principle would end in com- 
munism, and the destruction of the property of the people they 
professed a desire to protect. 


OF ANARCHY. 


The anarchist, ignorant of liberty, madly plots and dies for 
the overthrow of law, order, and religion; but he is at least 
honest in his convictions and purposes. Fifteen years ago one 
man owned a majority of the stock of the Northern Central Rail- 
road, and a few others most of the balance. Now it has 10,000 
proprietors, and the large majority of them are people of small 
property. This indicates a process of distribution which will 
speedily change the character and management of American cor- 
porations. The magnitude of modern enterprises and the close 
competitions of business have rendered the massing of the money 
of the many into one company a necessity which seems to be 
steadily increasing. The only other suggestion for carrying on 


THE DIGNITY OF THE LAW. 529 


the great affairs essential to comfortable living in our complex 
civilization is for the government to conduct them all. But ex- 
perience has demonstrated that then, as in the German railways, 
the people get the minimum of service for the maximum of 
price, and an army of office holders keeps its party in power and 
prevents the reform of abuses or the remedy of wrongs. We 
meet the question better by a compromise which may be wisely 
enlarged, of State and national supervision. That the goverment 
should watch the management and bring it to frequent accounta- 
bility, that it should firmly protect the public, the stockholder 
and the employes, is the present, if imperfect, solutionof the cor- 
poration problem. 

The gilded idiots who dissipate their time and affect a social 
superiority over those who work, and the millionaires who never 
remember that wealth is a trust involving corresponding obliga- 
tions to the public, are exasperating sources of agitation against 
the conditions which make them possible. But without the aid 
of primogeniture and entail to protect estates against the opera- 
tion of natural laws, plutocracy has, in the infirmities of man- 


kind and the division of accumulations among descendants, the 
active principle of disintegration and constant redistribution. 


Tue Greatest Men Mest RIsE. 


Masterful men always forge ahead. In the tribal conditions 
they become chiefs. In war they are generals; in politics, the 
statesmen and party leaders. In the professions they command 
the large incomes. In journalism they control public opinion, 
and in its modern development own great and profitable news- 
papers. In business they rise from nothing to be mill and mine 
owners, merchants, contractors, millionaires. 

Monarchies and aristocracies maintain barriers of rank and 
caste over which these natural leaders can not climb, and they 
remain the slaves of the accidentsof birth. But in democracies, 
where equal rights and opportunities are shared by all, if it is de- 
cided to repress the ambitious and successful, no improvement 
has been suggested by our modern levelers upon the ancient 
Grecian method of killing them. Perhaps if they lived to the 
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Biblical period of several hundred years, some action might be 
necessary ; but God and Nature have made laws, which, unless re- 
stricted in their operation by human legislation, give to all men 
and women their full opportunities to work out their own 
destinies, and provide the incentives to efforts and ambitions 
which promote the enterprises and develop the resources of the 
country, and enrich and invigorate its intellectual life. 

Evolution and environment easily developed in the older States 
that indestructible union of liberty and law which has given 
character and perpetuity to American institutions. It produced 
those perfect conditions of freedom, protection and equality, 
which peoples have sought for ages through bloody revolutions, 
and never before found. It has attracted to our shores 14,000,- 
000 of emigrants, against the superior advantages of soil and 
climate in Mexico and South America, or equal material oppor- 
tunities in Canada. Most of this vast population have fled from 
the oppression of laws made for classes aud which work injustice 
and wrong to the masses. 


Concernrine EwiGRants. 


They have been of incalculable benefit to the country, and 
without them our development and resources would be fifty 
years behind their present state. They have brought with them 
industry, integrity, and an intense desire to better their lives 
and improve the condition of their children. But with many 
of them government was by tradition and experience an engine 
for oppression, and law, the police and the army, convertible 
terms. Here these colonists discover no army to support the gov- 
ernment or enforce the decrees of the courts; and in the village 
constable, they see only the impotent shadow of the ever-present 
and all-pervading minions of the bureau of justice at home. 
Their good citizenship is the highest possible tribute to the as- 
similating power of our institutions, and to the common school, 
acting upon the parents through the children, but chiefly to the 
just and impressive character of our courts. But the greed of 
contractors has unnaturally disturbed the wages and employment 
of labor by importing large bodies of men, whose ignorance has 
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made them dupes, and who are without family ties and the host- 
ages which homes give to society. 

Foreign nations also abuse our hospitality by shipping to us 
their paupers and criminals. The banding together of all Euro- 
pean governments to repress socialism and expel its leaders is 
constantly recruiting the ranks of trained agitators in our large 
cities, whose mission and teachings are to bring into contempt 
and then overthrow those bulwarks of order and safety, religion 
and law. Here we have the elements which are always lying in 
wait for revolution. The courage and dash of a handful of 
police at the critical moment was all that saved Chicago from 
destruction by general conflagration, and the infinitely worse 
horrors of the sack. We can still welcome honest immigrants 
who seek the protection of our liberty, and the opportunities 
open because of the equal and impartial operation of our laws; 
but we must no longer be the refuge for the rascals of the 
world, and the asylum for the crimes and diseases of mankind. 
Present protection and future safety alike demand a prohibitory 
tariff upon those who come here to make war upon our institu- 
tions, to be a burden upon our communities, or to endanger our 
peace, our property or our lives. 


Untrormity oF Divorce anp Corporate Laws. 


Steam and electricity have made us one people, and for com- 
mercial purposes unified the world. The rapid and growing in- 
terchanges of nations demand the adoption of the principles, 
and the assimilation of the procedure, of the law all round the 
globe. The development of this reform will be attended by 
more beneficent results than any other event of modern times. 
Nations and peoples will be brought into those close relations, 
where the higher justice and the nobler law will attract study 
and enthusiasm, and new impetus be given to the regenerating 
forces of civilization and liberty. But there should be no con- 
flict of laws between the several States of the Union. The 
present condition of the divorce statutes is a disgrace to our 
jurisprudence and a menace to the family. It is contrary to the 
spirit of our Federal compact, as it is understood to-day, that 
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husband and wife may be indissolubly tied together in one com- 
monwealth and free to marry again in another, their children be 
legitimate in one jurisdiction and illegitimate across the bound- 
ary line; while the different methods of creating and dissolving, 
of controlling and taxing corporations, joint stock companies 
and trusts, whose business is spread over many States, and the 
same in all, lead to confusion, litigation and injustice. 


Evits oF AN ELECTIVE JUDICIARY. 


But other public duties press-upon the lawyer, besides discus- 
sions and actions upon great questions of general interest. It is 
his special function as a politician to protect the court from the 
influence of politics. The revolt against the abuses of the ap- 
pointing power in other offices ended in the extreme of short 
terms and frequent elections for judges. The result was most 
unfortunate for the independence of the judiciary. It made the 
judge the servant of the party bosses who controlled the nomi- 
nating conventions, and created a class of lawyers, without learn- 
ing, who were retained for their influence. Justice was indeed 
blind when all the power of the judge’s party was on the side of 
one litigant, and her vision often could only be cleared by hav- 
ing an equal division of political counsel. Crimes against the 
ballot and the abuse of public trusts were unpunished. Justice 
is of universal application, and its dispensation ought not to be 
dependent upon the claims of locality or party service. The 
longer the term, and the more secure the tenure of the judicial 
office, the higher will be the character of the court, the more 


potent the silent power of the law, and the better the bar, both in 
learning and integrity. 


Tue ConpiTIons OF SUCCEss. 


It is the special function of the lawyer actively to participate 
in the affairs of his community. He is the spokesman for its 
patriotic observances, for the reforms of its abuses, and for the 
enlargement of its functions. He is the motive power in its 
educational, moral and charitable work. He is the force in the 
councils of his party. But if he would succeed at the bar he 
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must decline office. Public spirit and usefulness attract clients, 
but service in Congress or the Legislature closes his register. 
Capitalists and business men are vitally interested in legislation, 
and in the ability and character of our law makers; but they pun- 
ish their attorney, if he enters upon a parliamentary career, by 
transferring their retainers. The most deadly assault upon in- 
tegrity and capacity in public life is made by those whose for- 
tunes and incomes are dependent upon pure and wise enactments. 
They fear and despise the professional politician, and yet do 
their best, by social and business ostracism, to drive honorable 
ambition from the public service and to leave to the professional 
politician the conduct of government. 

Trust and confidence are the foundation of success. With- 
out them it is useless to begin and impossible toadvance. When 
clients find their secrets inviolable and their property safe, busi- 
ness grows apace; and when, in addition, they discover the ability 
which so fights as to win or deserve verdicts the fortune of the 
counsel is assured. Plodding men, who promptly pay over their 
collections, easily pass the brilliant advocates whose bank ac- 
counts reluctantly respond to the client’s call for their money. 
Many an unpromising future has been redeemed by never letting 
the night pass between the receipt of the payment and its trans- 
fer to the owner, nor permitting the occasion to happen for a 
reminder or demand. The true lawyer is far more absorbed 
in his case than if it was his personal business, and he feels 
that a sacred trust has been put in the keeping of his integ- 
rity, ability and judgment. He is never caught unprepared ; 
he asks no favors because of his own negligence; he has so mas- 
tered the law and the facts that he knows the real issue, and his 
enthusiasm and partisan ardor impress with their earnestness and 
lucidity courts and juries. He rather prevents than encourages 
litigation, and finds in the end that his own best interests are 
promoted thereby. 


A Lawyer’s Duty. 


Attorneys who add fuel tothe feuds of the neighborhood, 
seek technical flaws in titles to compel settlements and secure 
peace, and hunt for skeletons in the closets of the living and the 
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dead, that pride or affection may be compelled to pay to avoid 
exposures which are certain to cause mortification and may leavea 
stain upon the character or memory,—are public nuisances and 
disgrace the profession. But when they pacify quarreling 
friends, adjust the disputes which threaten the partnership, and 
above all present in the spirit of conciliation and forgiveness 
their faults and interests to husband and wife, whose estrange- 
ment threatens the wreck of the family in the divorce court, they 
use their unusual opportunities to be the benefactors of mankind. 

That there are 60,000 lawyers in the United States, and that 
the profession is crowded, need discourage no one who deserves 
success. Part of them have neglected their opportunities, and 
many have mistaken their calling.’ The gifts of men are infinite 
in character and degree, but the rarest is the faculty for honest 
work. The carpenter and mason, the painter and the plumber, 
the lumberman and the stone-cutter, all furnish and place the 
materials for the creations of the great architect. A famous 
lawyer told me that in his early practice he carried to Webster 
a brief he had been six months in preparing. That marvelous 
intellect absorbed his labor in a night, and built upon it an argu- 
ment which illumined the case, and exhibited controlling princi- 
ples, which neither opposing counsel nor the court below had 
seen. Because Webster and Curtis, Evarts and O’Conor domi- 
nate their generations, the remark has become trite that there is 
plenty of room at the top. But while you may not reach their 
level, persistent and intelligent industry will command their 
recognition. Some men are the first scholars of their class in 
college and marvels of memory in the law school, who are never 
heard of afterward. They have a talent for acquisition and 
recitation, but they can neither use nor apply their material. 
They never see the point in their case nor discover the truth in 
their doctrines. They are deficient in gray matter and sense, 
and should find their places outside the liberal professions before 
their careers are hopelessly ruined. 


Nit ApMIRARI. 


When, however, you are satisfied with your vocation, then 
the golden hours for preparation for business, when it comes, 
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are in the early years of practice. The whole field of human 
knowledge furnishes material for use in after life. History and 
biography, literature and science, philosophy and politics will 
add their share to the fully equipped mind, while the law, and 
again the law, becomes more thoroughly imbedded in memory 
and assimilated in thinking. Busy men are often carried safely 
through the latter half of their lifes by drawing upon these in- 
valuable accumulations of the leisure period for the wise man, 
and the lazy one for the fool. I sometimes think that there is 
no limit to what a man can do if the idle hours usually given to 
waiting for somebody or something, to worthless gossip, to the 
social glass at the club in the afternoon, which unfits him for 
work in the evening, and to the fascinating luxury of empty- 
headedness, were hailed as special gifts of Providence to be 
treasured and used for study. 

Lord Coleridge, while on his visit to Yale, asked me where he 
could find in this country the villages so common in England, 
where old lawyers, 60 years of age and upward, who had fixed 
incomes from their investments of from $2,000 to $3,000 a year, 
and had retired from practice, could spend the remainder of 
their lives in the congenial companionship of educated neigh- 
bors, with no other occupation than the cultivation of a garden, 
and the mild excitement of the whist club and tea party. I told 
him we had no such lawyers. Few of them had accumulated 
that amount of capital, and those who had were still rising young 
men at the bar. Our curse as a nation is the prevalence of false 
standards of success. It encourages gambling, leads to breaches 
of trust, and is the daily cause of the flight of the cashier with 
the deposits of the bank, and of the attorney and executor with 
the funds of the estate. Independent income sufficient for the 
maintenance of a comfortable home, is success. After that, it is 
a question of degree. It has been demonstrated by a multitude 
of long and honorable lives, that work and an active interest 
and participation in current events repair the waste of time and 
age. 

** Nil admirari’’ is the aim of the student, and ends in torpor 
and imbecility in the man. The history of our country justifies 
optimism, and to keep pace with the times requires enthusiasm. 
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Do not fear that it will impair the opinion of the community in 
the solidity of your judgment to cheer, and hail as a special gift 
of Providence the opportunity to laugh. Behind you are the 
precepts and examples of great lawyers and judges whose learn- 
ing and labors have enriched the world, and achieved imperish- 
able renown for the statesmanship, the bench and the bar of our 
country. Before you are the fields in which these eminent men 
won their laurels and received their rewards, and where the 
larger opportunities of to-day give you hope, promise and 
welcome. Cuauncey M. Depew, 
New York. 
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THE CHARGING PART OF AN INDICTMENT. 


I. The Requisite Certainty as to the Offense Charged. 
II. Disregarding Clerical or Grammatical Errors. 
III. Charging a Statutory Offense. 
IV. Following the Words of the Statute. 
V. Disjunctive and Conjunctive Averments. 
VI. Negativing Exceptions and Provisos. 
VII. Technical Words. 
VIII. Alleging the Locus in Quo. 
IX. Stating Time of Commission of Offense. 
X. Use of the Phrase ‘‘ Then and There.”’ 
XI. Charging the Intent. 
XII. Describing the Weapon or Means Employed. 
XIII. Description of Property or Written Instrument Involved. 
XIV. Charging Two or More Offenses, Generally. 
XV. Charging Distinct Offenses in One Count. 
XVI. Joinder of Offenses in Separate Counts. 
XVII. What Indictments are Bad for Duplicity. 
XVIII. How Far One Count will Aid Another. 
XIX. Election Between Counts. 
XX. Variance. 
XXI. Surplusage. 
XXII. Amendment. 


I. Toe ReQuistre CERTAINTY AS TO THE OFFENSE CHARGED.— 
The general rule in framing an indictment is, that the offense 
shall be so described that the accused may know how to answer 
it, the court what judgment to pronounce, and that a conviction 
or acquittal on it may be pleaded in bar to any other indictment 
for the same offense. The accused must be apprised of every 
ingredient of the crime with which he stands charged,’ and mat- 
ters material to constitute the crime must be set forth with suf- 
ficient fullness to enable him to know with reasonable certainty, 
what he has to meet;* and so positively and distinctly as to 


1 State v. Shirer, 20 S. C. 392; Peo- 2 United States v. Cruikshank, 92 
ple ». Graves, 5 Park. (N. Y.) 134; U.S. 542. 
McConnell v. State, 22 Tex. App. 354; 3 State v. Mace, 76 Me. 64; Greene 
United States v. Goggin, 1 Fed. Rep. vv. State, 79 Ind. 537. 
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leave nothing to intendment or implication.’ But if it does this, 
the indictment need not state anything that it will not be neces- 
sary to prove on the trial.? It is beyond the power of the legis. 
lature to dispense with the above requirements.* 

A good rule is, that whatever is required to be proved on the 
trial must be charged in the indictment. A conclusion of law 
must not be resorted to.’ If it contain the substance of the 
offense so as to give intelligible notice of the charge made, other 
defects are cured by verdict and judgment. Some decisions 
hold that the certainty required in a declaration will suffice in an 
indictment ;’ that certainty to a common intent is all that is 
necessary ; ®° while others require certainty to a ‘* certain intent in 
general,’’ whatever that may be.® . Thus, an indictment for an 
assault with intent to kill, must specify the acts which consti- 
tuted the assault.” 

But it is not necessary to describe the offense with such par- 
ticularity as to entirely dispense with proofs of its identity when 
the judgment is pleaded in bar of a subsequent prosecution.” 
Still, it must be alleged that the defendant did the acts consti- 


tuting the offense.” If the language is plain enough to be un- 
derstood by the jury it is sufficient." It is the indictment, not the 
presentment, to which the court must look to ascertain the na- 
ture and character of the offense charged." If the facts stated 
constitute a public offense, the indictment will not be quashed 
because other facts, which of themselves are improper or insuffi- 
cient, are also stated.” So, an argumentative allegation of the 


1 Kearney v. State, 48 Md.16; Hunt 
v. State, 9 Tex. App. 404; Parker v. 
State, Id. 351; Houston v. State, 18 
Tex. App. 595; Cauldwell o. State, 14 
qd, 171. 

2 Mayo v. State, 7 Tex. App. 342. 

8 Williams v. State, 12 Tex. App. 
895. 

4 State v. Hebel, 72 Ind. 361. 

5 State v. Graham, 38 Ark. 519; S. 
P., Prophit v. State, 12 Tex. App. 
233. 
6 Thompson v. People, 3 Park. (N. 
Y.) 208. 


7 Sherban v. Com., 8 Watts (Pa.), 
212; State v. McCormick, 2 Ind. 305. 

® United States v. Ferro, 18 Fed. 
Rep. 901. 

$ United States v. Forrest, 3 Cranch 
C. C. 56; United States v. Watkins, 
Id. 441. 

10 Beasley v. State, 18 Ala. 535. 

UI Albrecht v. State, 8 Tex. App. 313. 

2 Walker v. State, 9 Tex. App. 177; 
Moore v. State, 7 Id. 42. 

13 Warriner v. People, 74 Ill. 346. 

4 Laird v. State, 61 Md. 309. 

1 Meyers v. State, 92 Ind. 390. 
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offense, which has no tendency to prejudice the accused, will not 
be fatal to the indictment. All issuable facts must be alleged ; # 
but an indictment which does not state facts sufficient to consti- 
tute a felony, may yet support a conviction for a misde- 
meanor.® 

Where the arrest of the offender is made a ground of jurisdic- 
tion, his apprehension must be alleged. The allegation of 
value is only necessary where the grade of the offense depends 
on value, as in larceny.’ If matter of inducement be pleaded, 
it should be blended with the allegations charging the gist of the 
offense. Judgment will be arrested where the varied aspects in 
which defendant’s alleged acts are set forth, render it difficult 
to determine what particular offense he is charged with.’ If the 
offense consist in an attempt, the acts constituting the attempt 
must be set out. But mere matters.of law need not be al- 
leged; ® and it is only when the act charged is not of itself un- 
lawful, but becomes so by its connection with other facts, that 
the latter must be set forth.” 

II. CLERICAL AND GrammatTicaL Errors. — 
Clerical and grammatical errors, which do not impair the mean- 


ing of the instrument, will not invalidate an indictment." The 
matter averred being certain, neither bad grammar,” nor mis- 
spelling,’* nor bad punctuation," nor interlineations, unless shown 
to have been made subsequently to the finding, will vitiate the 
indictment.“ Thus, an indictment will not be set aside because 
the phrase ‘‘ seventy ears of corn,’’ is written ‘‘ seventy years of 


1 People v. Rynders, 12 Wend. (N. ' State o. Smith, 20 N. H. 399. 
Y.) 425; People v. Charles, 3 Den. (N. § State o. Brown, 95 N. C. 685. 
N.) 212; s.c. LN. Y. 184. ® United States v. Rhodes, 1 Am. L. 
2 Carmissales v. State,11Tex. App. T. Rep. 22. 
474, 1 Cearfoos v. State, 42 Md. 403. 
*Com. v. Squire, 1 Metc. (Mass.) ll State v. Wimberley, 3 McCord (S. 
258; Johnson o. State, 86 Ark. 242; C.), 190; State v. Halida, 28 W. Va. 
State ». Edwards, 90 N. C. 710; Com. 499. 
v. Walker, 108 Mass. 309. ® Pond v. State, 55 Ala. 196. 
‘ State v. Fitzgerald, 75 Mo. 571. 8 Grant ov. State, 55 Ala. 201; State 
5 People v. Higbie, 66 Barb. (N. Y.) ». Earp, 41 Tex. 487; Koontz v. State, 
181. Id. 570. 
® Litman v. State, 9 Tex. App. 461; 4 Ward v. State, 50 Ala. 120. 
Marwilski v. State, Jd. $77. 1 French v, State, 12 Ind. 670. 
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corn; ’’! nor because the character ‘* &’’ is used in place of the 
word ‘*and;’’? nor because fifty-two’’ is written. « fifty- 
too; nor because ‘‘eight’’ is spelled eigh,’’ and stat. 
ute,’’ ** statue.’’ 

But the omission of a material word, even though it be buta 
preposition, or a helping verb, will be fatal; for the court will 
not attempt to supply the missing word in order to arrive at the 
probable intention of the grand jury.’ And the omission of a 
single letter which makes a different word or meaning, is equally 
fatal.® 

III. Caaretne a Statutory OrrenseE.— All that is necessary 
to the sufficiency of an indictment for a statutory offense is, that 
the averments should make it certain that the act charged is the 
act forbidden by the statute, and soexclude any assumption that 
the defendant may be innocent even though the averments in the 
indictment be proved.’ All the facts and circumstances which 
go to constitute the offense must be stated, or the party indicted 
is not brought within the provisions of the statute.* The con- 
clusion ‘* contrary to the form of the statute,’’ etc., will not aid 


a defect in this respect,® but judgment will be arrested.” The 
defendant must be brought within all the material words of the 
statute — nothing can be left to intendment." 

Where the statute makes an act criminal under certain circum- 
stances, the existence of such circumstances must be alleged.” 
Though the statute define the offense in general terms, still the 
indictment must be specific, and descend to particulars.’ The 


1 Stenson v. State, 5 Tex. App. 31. 

2 Pickens v. State, 58 Ala. 364. 

3 State v. Hedge, 6 Ind. 330. See 
also Harris v. State, 3 Lea (Tenn.), 
324. 

4 State v. Coleman, 8 S. C. 237. 

5 Jones v. State, 21 Tex. App. 349; 
where the omission of the preposition 
before the words ‘kill and 
murder,” in an indictment for assault 
with intent to kill and murder, was 
held fatal to the indictment. 

Com. v. Riley, Thach. (Mass.) Cr. 
67. 


1 State v. Melville, 11 R. I. 417; Me- 
Carthy v. Territory, 1 Wyom. T. il. 
8 Humphreys v. State, 17 Fla. 381; 
State v. McKenzie, 42 Me. 392; Davis 
v. State, 39 Md. 355; Wood v. People, 
53.N. Y. 511; Boyd v. Com., 77 Va. 52; 
Kinney v. State, 21 Tex. App. 348 
® Stevens v. State, 18 Fla. 903. 
Ibid. 
1 Snowden », State, 17 Fla. 386; Peo- 
ple v. Wilbur, 4 Park. (N. Y.) 19. 
2 Com. v. Clark, 2 Ashm. (Pa.) 105; 
State v. Strauss, 77 N. C. 500. 
18 Boyd v. Com., 77 Va. 52. 
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allegations must be direct and certain as regards the party 
charged, the offense, the county, and any particular circum- 
stances necessary to constitute a complete offense.'! The singular 
number being included in the plural, an indictment charging de- 
fendant with living in @ house of ill-fame, is good under a statute 
making it criminal to live in houses of ill-fame.? The indictment 
need not set out the statute,’ nor aver the legal conclusion that 
the offense charged is of the grade the statute describes.‘ 

Ordinarily, where an act isan offense both by statute and at 
common law, it may be charged either in the statutory or com- 
mon-law form; * not so, however, where the act charged is a mis- 
demeanor at common law, but a felony by statute —in such 
a case it must be charged to have been done ‘feloniously.’’ ® 
Where the statute has several sections the indictment must show 
which one has been violated.’ 

If the statute applies to certain classes of persons or acts done 
at a particular time or place, the indictment must conform there- 
to by direct allegations.* Where a second offense is charged, it 
must be charged as such, in order to justify the greater statutory 
punishment ;* for the prior conviction is a part of the offense, 
and must be charged as well as proved.” 

IV. Fottowine THE Worps or THe Statute. — As a general 
tule, it is sufficient in an indictment, to describe a statutory offense 
in the words of the statute creating it." Even though the offense 
bear a close relation to a common-law offense, it may be charged 


1 Clary v. State, 33 Ark. 561. 10 Tuttle v. Com. 2 Gray (Mass.), 
® State v. Nichols (Ind.),4 Crim. L. 505. Seealso Wood v. People, 53N. Y. 


Mag. 223. 

5 United States v. Goodwin, 20 Fed. 
Rep. 237. 

* State v. Absence, 4 Port. (Ala.) 397. 

5 See United States v. Crosby, 1 
Hughes (U. S.), 448. 

6 Wile v. State, 60 Miss. 260. See 
also State v. Gove, 34 N. H. 510. 

' State v. Sherburne, 58N. H. 159. 

® Gaddy v. State, 8 Tex. App. 127. 

® Larney v. Cleveland, 34 Ohio St. 
99. But see to the contrary, State v. 
Smith, 8 Rich. (S. C.) L. 460. 


511. 

U United States v. Lancaster, 2 Mc- 
Lean (U.S.), 431; Lodanov. State, 25 
Ala. 64; State v. Moser, 33 Ark.140; Peo- 
ple v. Fuller, 92 Ill. 182; Smith v. State, 
85 Ind. 553; State v. Tissing, 74 Mo. 72; 
State v. Keneston, 59 N. H. 35; Antle 
v. State, 6 Tex. App. 202; People v. 
Gouge, 2 Utah T. 70; Scott v. Com., 77 
Va. 344; State v. Riffe, 10 W. Va 
794. 
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in the language of the statute.’ The words of the statute may 
be used, when by so doing the act in which the offense consists 
is fully, directly and expressly alleged, without any uncertainty 
or ambiguity ;? as where the statute employs terms which have a 
fixed legal signification. A defendant who claims that such an 
indictment is insufficient, must show that the case falls within 
some exception totherule.* In some jurisdictions it is laid down 
that when a statute creates a new offense unknown to the com- 
mon law, and describes its ingredients, an indictment under it 
must conform, substantially at least, to the description thus given.' 
An indictment under a special statute must: follow it closely! 
Yet the precise words of the statute need not be used if the of- 
fense be substantially set forth;? and so plainly that its nature 
can be easily understood by the jury. ° 

But the well-settled rule that an indictment must be so spe- 
cific as to protect the defendant from another prosecution for the 
same act, renders it sometimes insufficient to follow the words 
of the statute.° It must not be done blindly, where so doing 
will leave the charge ambiguous,” or result in a failure to state 


the act or the omission of which the offense consists," by reason 
of the statute defining the crime generally, without naming the 
acts constituting it.” Whether the statutory language is to be 
followed or not depends upon the manner the offense is stated 


1 State vo. Philbin, 38 La. Ann. 964. 

2 State v. Shenton, 22 Minn. 311; 
State v. Halstead, 39 N. J. L. 402. 

3 State v. Davis, 70 Mo. 467. 

4 State v. Abbott, 31 N. H. 484. 

5 Bryan v. State, 45 Ala. 86; Hum- 
phreys v. State, 17 Fla. 881; Tilly ». 
State, 21 Fla. 242; Kearney o. State, 
48 Md. 16; Ike v. State, 23 Miss. 525, 
Jones v. State, 12 Tex. App. 424. 

6 State v. Coleman, 17S.C. 473. 

7 United States v. Bachelder, 2 Gall. 
(U. 8.) 15; United States v. Lacoste, 2 
Mason (U. 8.), 129; United States ov. 
Pond, 2 Curt. (U. S.) 265; United 
States v. Wilson, Baldw. (U.S.) 79; 
Dewee’s Case, Chase Dec. 531; Mc- 


Cutcheon »v. People, 69 Ill. 601; Frazer 
v. People, 54 Barb. (N. Y.) 306; 
Thompson v. People, 3 Park. (N. Y.) 


208. 


8 Cohen ». People, 7 Col. 274; 8. P., 
State v. Snyder, 41 Ark. 226; Com.» 
Mouat, 14 Phil. (Pa.) 366. 

9 State v. Hill, 79 N. C. 656. 

1 State v. Charlton, 11 W. Va. 332; 
Harrington v. State, 54 Miss. 490. 

1 Grattan v. State, 71 Ala. 344; 
McCann v. United States, 2 Wyom. T. 
267. 

®% Malone v. State, 14 Ind. 219; 
State v. Graham, 38 Ark. 519; An- 
thony v. State, 29 Ala. 27. But com- 
pare State v. Casey, 45 Me. 435. 
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therein. Argument or inference cannot be resorted to.? So, 
where the words of the statute may, by reason of their gener- 
ality, embrace cases falling within its literal terms, which are 
pot within its meaning and spirit as construed by the courts, the 
statutory language must be departed from.* The offense need 
not be designated by the name employed in the statute; ‘* and 
where the elements of the crime are the same at common law 
and by the statute, either form of indictment may generally be 
used.? 

If the description embraced in the statute be departed from in 
any material respect, and any ingredient of the definition be 
omitted, the indictment will be bad; * but if the body of the in- 
dictment follows the statute, the fact that the indorsement of 
the offense on the back of it does not, will not vitiate it.” 

V. DissuncTIVE AND ConJuNCTIVE AVERMENTS. — When inde- 
pendent clauses in a statute are connected by the conjunction 
‘‘or,’’ the prosecution need satisfy but one of the alternatives. 
An indictment, in such a case, may count upon all the clauses by 
substituting, usually, the copulative for the disjunctive conjunc- 
tion, where the latter is used in the statute; but at the election 
of the pleader, the indictment may count upon any one of the 
alternative clauses which independently define the offense. The 


1 State v. Higgins, 53 Vt. 191. for ‘‘ cutting down of a timber tree” 

2 Hoskey v. State, 9 Tex. App. 202. (Maskill v. State, 8 Blackf. (Ind.) 

8 State v. Bierce, 27 Conn. 319; 299). See also State v. Fleetwood, 16 
Schmidt v. State, 78 Ind. 41; Bates v. Mo. 372; State v. Vill, 2 Brev. (S. C.) 
State, 81 Ind. 72. 262; Peck v. State, 2 Humph. (Tenn.) 

4 State v. Rigg, 10 Nev. 284. 78. 

5 Shotwell v. State, 43 Ark. 345. 6 Stringer v. State, 18 Tex. App. 

In the following cases indictments 520. See also Harrington v. State, 54 
departing from the statutory language Miss. 490. 
were held insufficient: substituting ™ People v. Humpeler, 92 Tl. 400. 
“similar” for *‘ in the similitude of,” 8 Berliner v. State, 6 Tex. App. 
in a counterfeiting case (State v. 181; State v. Bregard, 76 Mo. 322; 
McKenzie, 42 Me. 892); using *shop” State v. Carr, 6 Oreg. 133; State v. 
for “store,” in a burglary case Bergman, Jd. 341. Thus, where the 
(State v. Canney, 19 N. H. 135); using statute punishes “ burning or causing 
“disposed of, and put away,’? where to be burned,” the indictment may 
the statute was “uttering and pub- charge that defendant “burned and 
lishing” (State v. Petty, Harp. (S.C.) caused tobe burned.” State v. Price, 
59); substituting “cut a timber tree’? 6 Halst. (N. J.) 203. 
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use of the disjunctive ‘‘or,’’ is generally fatal in charging a 
criminal offense.t Thus, an indictment charging fraudulent 
concealment of property by a debtor, ‘‘ with intent thereby to 
prevent the attachment or seizure of the same upon mesne pro- 
cess or execution,”’ is bad for uncertainty whether the alleged 
intent was to prevent the attachment of the property on mesne 
process, or to prevent its seizure on execution.’ 

Where the statute states the several prohibited acts conjunc- 
tively, a conviction or acquittal is a bar to a subsequent prosecu- 
tion, whether the indictment charges them separately or togeth- 
er.’ The rule does not apply where the words separated by 
‘‘or’’ in the statute are synonymous.‘ So, also, it is not error 
to use the disjunctive ‘‘ or’’ in describing, in the indictment, 
the various kinds of liquor charged to have been unlawfully sold 
And the rule does not apply when the word * or ’’ is used in the 
sense of ** to wit ’’ —i.e. in explanation of what precedes it; ® 
or in enumerating the negative averments required to exclude the 
exceptions of the statute.’ 

VI. Necativine Exceprions anp Provisos. — Where a 
statute contains an exception of such a character that the offense 
defined in the statute cannot be accurately described if the ex- 
ception be omitted, an indictment founded on the statute must 
show that the accused is not within the exception. But ifthe 
offense may be defined without any reference to the exception, 
the indictment need not refer to it, as it then becomes matter of 
defense. Sometimes the rule is said to be that the exception 
need be negatived only when it is in the enacting clause of the 
statute. Other cases hold that it is the nature of the exception 


1 State v. Carver, 12, R. I. 285; Hart 4 People v. Tomlinson, 35 Cal. 503; 
v. State, 2 Tex. App. 39; State v. Blemer v. People, 76 Ill. 265. 
O’Bonner, 1 Bail. (S. C.) 144; State o. 5 Cunningham ». State, 5 W.Va. 508. 
Flint, 62 Mo. 393. 6 Clifford v. State, 29 Wis. 327. 

2 State v. Naramore, 58 N. H. 273- 7 State v. Carver, 12 R. I. 285. See 
So held also as to an allegation that infra VI. 
one kept a disorderly house for the 8 United States v. Cook, 17 Wall. 
purpose of public prostitution, “oras (U.S.) 168; Smith. State, 81 Ala. 74; 
a common resort,” etc. Tompkins v. State v. Ah Chew, 16 Nev. 50; Terri- 
State, 4 Tex. App. 161. tory v. Burns, 6 Mont. T. 72. 

8 Clifford v. State, 29 Wis. 327. ® Wilson v. State, 35 Ark. 414; 
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or proviso, and not its location, which is material. When the ex- 
ception or proviso is so introduced as to constitute a part of the de- 
finition or description of the offense, it must be negatived.- But 
where it contains merely matter of excuse for the defendant, itneed 
not be negatived in the indictment.? Where the statute excepts 
from its operation a class of persons, under certain circumstances, 
it must be averred that the defendant is not one of that class.’ 

Another way of stating the rule is, that after words of gen- 
eral prohibition in a statute, whatever comes in by way of proviso 
or exception need not be negatived, but must be set up by the 
accused, whether the proviso or exception be contained in the 
enacting or subsequent sections. But if there be no general 
words of prohibition in the description of the offense, the prose- 
cutor must show that the thing prohibited has been done.‘ 

If the subject-matter of the negative averment lies peculiarly 
within the knowledge of the accused, the averment will be taken 
as true unless disproved by him.°® 


VII. TecuntcaL Worps.— Where technical words and 


phrases are used in a statute describing an offense, the indict- 


ment must follow them closely or it will be defective. Where 
a word so employed has both a technical and a merely vernacular 
meaning, such as ‘‘ smuggle,’’ it will be deemed to have been 


Grattan v. State, 71 Ala. 344; Russeli contrary, State vr. Jackson, 1 Lea 


v. State, 50 Ind. 174; United States v. 
Moore, 11 Fed. Rep. 248; State v. 
Heaton, 81 N. C. 542; State v. Barker, 
18 Vt. 195; State v. Keene, 34 Me. 
500; Britton ». State, 10 Ark. 299; 
Com. v. Hart, 11 Cush. (Mass.) 130; 
Blaisdell v. State, 5 Tex. App. 263; 
People v. West, 44 Hun (N. Y.), 162. 

1 Territory v. Scott, 2 Dak. T. 212; 
State v. Abbey, 29 Vt. 60; State v. 
Fuller, 88 N. H. 259; State v. Mc- 
Glynn, 34 Jd. 422; Com. v. Jennings, 
121 Mass. 47, 

® State v. Godfrey, 24 Me. 232. 

5 Hill v. State, 53 Ga.472. Thus, 
4n indictment for carrying a revolver 
Must aver that the defendant is not a 
Peace officer, etc. Leatherwood v. 
State, 6 Tex. App. 244; but see to the 


(Tenn.), 680. 

4 State v. Miller, 24 Conn. 522. 

5 State v. Kiggon, 55 N. H. 19; 
Archer v. State, 10 Tex. App. 482. 

In the following cases indictments 
were held bad for failing to negative 
exceptions in the statute: Russell v. 
State, 50 Ind. 174; State v. Whittier, 
21 Me. 341; Robinson v. Com., 101 
Mass. 27; State v. Abbott, 31 N. H. 
434; State v. Tomlinson, 77 N. C. 528; 
State v. O’Donnell, 10 R. I. 472; Cov- 
ington v. State, 6 Tex App. 512; while 
in the following the omission was held 
immaterial or proper: United States 
v. Cook, 17 Wall. (U. S.) 168; State v. 
O’Gorman, 68 Mo. 179; State v. Cal- 
licut, 1 Lea (Tenn.), 714. 

6 State v. Gove, 34 N. H. 510. 
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used in the statute in a technical sense.' Thus, when an ip 
dictment omits the words, ‘‘ at divers times,’’ only one offense 
can be proved ; ? and the omission of the word ‘* did,”’ in charging 
the criminal act, is fatal.? A felony must be charged to have 
been committed * feloniously,’’ * even though the same act was 
only a misdemeanor before the statute was passed.® But where 
a felonious intent is no part of the crime as defined by the stat- 
ute, the act need not be charged to have been done feloniously.* 

An indictment charging a fraudulent act need not use the word 
‘¢ fraudulent; ’’ ’ nor are the words ‘* jointly and severally ’’ neces- 
sary in an indictment against two defendants. The words “vi 
et armis,”’ or their English equivalents, are required in indiet- 
ments for offenses involving a bréach of the peace.® 

Where the statute uses the words *‘ willfully and maliciously,” 
the use of the words *‘ feloniously, unlawfully and maliciously,” ” 
or ‘* feloniously, unlawfully and willfully,’’ “ in the indictment, 
is a fatal departure. ‘* Willfully,’’ as used to denote the intent 
with which an act is done, is susceptible of different shades of 
meaning, according to the context. It sometimes signifies little 
more than intentionally or designedly, but is most frequently 
understood as conveying the idea of legal malice.” If the stat- 
ute does not contain the word ‘ willfully,’’ or any equivalent 
expression, the term need not be employed in the indictment.” 
So, also, of the word ‘‘ unlawfully.’”’* An allegation that the 
defendant violated a city ordinance ‘ willfully and unlawfully,” 
is equivalent to alleging that he did it knowingly.’’ 

VIII. Attecine tHe Locus 1n Quo. — Ordinarily, an indict- 
ment must state the county in which the offense was com- 


1 United States v. Claflin, 13 8 Gay v. State, 3 Tex. App. 168, 
Blatchf. (U. 8.) 178. ® State v. Kean, 10N.H. 347. 
2 State v. Jones, 39 Vt. 370. 1 State v. Delue, 1 Chand. (Wis.) 
8 State v. Hutchinson, 26 Tex.111; 166. 8S. P., State v. Parker, 81 N.C. 
State v. Daugherty, 30 Tex. 360. 548. 
4 State v. Feaster, 25 Mo. 324. 1l State v. Gove, 34 N. H. 510, See 
5 State Murdock, 9 Mo. 730. State v. O’Mally, 48 Iowa, 501. 
Contra, in Alabama, Beasley v. State, 12 State v. Preston, 34 Wis. 675, 
18 Ala. 585; Butler v. State, 22 Id. 43. 13 State v, Abbott, 831 N. H. 434 
6 People v. Colton, 2 Utah T. 457. Contra, State v. Simmons, 73 N. C. 269. 
7 United States v. Carruthers, 15 14 State v. Murphy, 43 Ark. 178. 
Fed. Rep. 309. 15 Wong v. Astoria, 13 Oreg. 538. 
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mitted,! or it will be bad,? and the case is the same if the averment 
js repugnant or uncertain.* But it need be certain only to a 
common intent,‘ and the requirement of certainty does not apply 
“to those descriptive portions of the indictment whose office it 
js to so qualify or limit the object acted upon as to show it to be 
a proper subject of complaint, unless time or place is an element 
necessary to constitute it a proper subject, and the existence ot 
this element would be susceptible of question if not averred.’’® 
If for no other reason, the place of the crime should be stated 
to show that the offense occurred within the jurisdiction of the 
court. An allegation that the offense was committed ‘‘ in the 
city of W. and county of F.’’ and against the peace and dignity 
of the State of Kansas, sufficiently shows the offense to have 
been committed in Kansas.’ If the county is stated in the cap- 
tion,? or in the margin,’ it may be referred to thereafter as the 
“county aforesaid,’’ or the like.” And it has been held that 
where the place is not essential to the description of the crime, 
its omission is not fatal. But the better opinion is that it is 
necessary to make the averment, and that it must be proved as 


laid; 3? at all events, where time and place are necessary ingredi- 
ents of the offense.” 


1 Cook v. State, 20 Fla. 802; Rob- 
inson v. State, Jd. 804; State v. Walker, 
14 Mo. 398; Halsey v. State, 1 South. 
(N. J.) 824, 

?Territory v. Freeman, McCahon 
(Kan.), 56. 

3 Jane v. State, 3 Mo. 61. 

4 State v. Brisbane, 2 Bay (8. C.), 
451; State v. G.8., 1 Tyler (Vt.), 295; 
State v. Thayer, 4 Strobh. (8. C.) 286. 

5 State v. Cook, 88 Vt. 437, per 
Steele, J.; State v. O'Keefe, Id. 691. 

62 Burr’s Tr. 624; United States 
v. Wood, 2 Wheel. Cr. Cas. 325; State 
v. Conley, 39 Me. 78; State v. Cotton, 
4 Fost. (N. H.) 143; McBride ». State, 
10 Humph. (Tenn.) 615; Collins v. 
State, 6 Tex. App. 647; Robins v. State, 
9 Id. 663. 

1 State v. Walter, 14 Kan. 875; S.P., 
State v. Wentworth, 37 N. H. 196. 


8 State v. Crittenden, 38 La. Ann. 
448; State v. Ames, 10 Mo. 743. 

® State v. Conley, 39 Me. 78. 

» But in one case it was held that 
the place must be averred in the body 
of the indictment; that itis not enough 
to charge it in the margin only. 
State v. Cook, 1 Mo. 547. For the 
proper form of the averment, see 
Reeves v. State, 20 Ala. 33; Long v. 
State, 56 Ind. 133; People v. Breese, 
7 Cow. (N. Y.) 429. 

1 State v. Moore, 248. C. 150. 

2 Cook v. State, 20 Fla. 802; 
Moody ». State, 7 Blackf. (Ind.) 424; 
Thompson v. State, 51 Miss. 353; 
Hite v. State, 9 Yerg. (Tenn.) 382. 

33 People v. Stocking, 50 Barb. (N. 
Y.) 573; State v. Munson, 40 Conn. 
475. 
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IX. Sratiye Troe or Commission oF OFrrense. — It is an 
imperative requirement of the law that the indictment shall state 
thetime of the commission of the offense charged! or it will be 
bad on demurrer.” If no year is stated the indictment is bad for 
uncertainty.’ But it is generally sufficient to state any date 
anterior to the finding of the indictment, and within the period 
of limitation,‘ except where the time is of the essence of the 
offense ;> and if, in such a case, the proof shows the offense 
to have been committed at an anterior time, the objection is 
available only by exception or by motion for a newtrial.® But, 
of course, the statute can be set by plea, and the bar is ayail- 
able under the plea of not guilty." It is not available on demur- 
rer, however.® 

The better practice is to ae the true time and then set up 
the facts relied upon to avoid the bar of the statute.? If the 
day and year can be collected from the whole statement, though 
not expressly averred, the indictment will be good," even though 
the only count in which the time is alleged (the first one) is 
nolle prosequied." It will not do, however, to state the time as 


‘*on orabout’’ a day named,” or on different days; !* but where 
the offense is a continuing one, a day certain being first stated, 
the offense may be charged to have been committed, also on 
divers other days between the day certain and the finding of the 


1 Goddard v. State, 14 Tex. App. 
566. 

2 Roberts v. State, 19 Ala. 526. 
State v. Hopkins, 7 Blackf. (Ind.) 
494, 


(Ala.) 208; People v. Sheldon, 68 Cal. 
434; State v. Robinson, 29 N. H. 274; 
State v. Caverly, 51 N. H. 446. 

6 Strawn v. State, 14 Ark. 549 

7 State v. Gill, 33 Ark. 129, 


3 Com. ». Griffin, 3 Cush. (Mass.) 
523. But it seems where time does 
not enter into the offense the year 
need not be stated. State v. Sam, 2 
Dev. (N. C.) 567. 

4 Kincaid v. State, 8 Tex. App. 465; 
State v. Rust, 8 Blackf. (Ind.) 195; 
Shoefercator v. State, 5 Tex. App. 207; 
Goddard v. State, 14 Id. 566; State 
v. Kirkpatrick, 63 Iowa, 554; Com. 
v. Wood, 4 Gray (Mass.), 11; United 
States v. Birch, 1 Cranch C. C. 36. 

5 Shelton v. State, 1 Stew. & P- 


8 Gill v. State, 38 Ark. 524, 

» State v. Meyers, 68 Mo. 266. 

10 Gill v. People, 5 Thomp. & C. (N. 
Y.) 308. See also State v. Munch, 22 
Minn. 67. 

11 Wills v. State, 8 Mo. 52. 

12 United States v. Crittenden, 
Hempst. (Ark.) 61; United States o. 
Winslow, 3 Sawy. (U. S.) 337; State 
v. Brown, 248. C. 224. 

18 State v. Hendricks, Cam. & N. 
(N. C.) 369. 
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bill;! in which case, the charge is good as respects the day cer- 
tain, though it may be void as to the acts alleged on the other 
days;? and the criminal act may be proved to have been com- 
mitted prior to the day certain, if within the period of limitation.* 

But an indictment stating an ¢mpossible, or future day is bad ;* 
and so is one which states the crime to have been committed at 
a time subsequent to the finding; * unless a prior day certain is 
also laid, when the rule as to surplusage will apply. Thus, an 
averment that defendant did, at a specified time, bet and 
win money at an election held at a subsequent time, is bad; * 
and a date such as ** one thousand eight thousand eight hundred 
and seventy-four’’ is bad, however manifest the clerical error 
may be. But the offense may be laid as committed on the same 
day as the filing of the indictment, provided it be alleged that 
its commission preceded the finding.’ 

At common law the year may be described by the initials A. 
D. and figures ; but whether figures may be used in place of 
words is a point upon which the decisions are not in harmony.” 
Where the day does not enter into the offense, stating the year 
only will suffice. If found the same year the statute was passed, 


1 United States v. Trobe, 13 Pitts. 
L. J. 88; State v. Cofren, 48 Me. 364. 

2 Collins v. State, 58 Ind. 5; Wells 
v. Com., 12 Gray (Mass.), 326; State v. 
Ah Sam, 14 Oreg. 347; Nichol’s Case, 
7 Gratt. (Va.) 589. 

8 State v. Kirkpatrick, 63 Iowa, 554. 

4 Hutchinson v. State, 62 Ind. 556; 
State v. Sexton, 3 Hawks (N. C.), 184; 
State v. Litch, 33 Vt. 67. Contra, see 
McMath v. State, 55 Ga. 303; Jones v. 
State, Id. 625. 

5 Williams v. State, 12 Tex. App. 
226; Goddard v. State, 14 Id. 566; 
Clement v. State, 22 Id. 23; Lee v. 
State, Id. 547. 

6 State v. Woodman, 3 Hawks (N. 
C.), 884, 

' State v. Windell, 60 Ind. 300. 

® Robles v. State, 5 Tex. App. 346. 

® Com. v. Miller, 79 Ky. 431. 

® State v. Hodgeden, 3 Vt. 481. One 


case, however, holds the omission of 
the words “‘ year of our Lord,”’ a fatal 
defect. Whiteside v. People, Breese 
(ill.) 4. Contra, see Engleman cv. 
State, 2 Ind. 91; Hall v. State, 3 Ga. 
18 ; State v. Lane, 4 Ired. (N. C.) L. 
113 ; State v. Gilbert, 13 Vt. 647. 

l That they may be, see State v. 
Eagan, 10 La. Ann. 698 ; Statev. Reed, 
35 Me. 489; Kelly v. State,3 Sm. & 
M. (Miss.) 518. That they cannot be, 
see United States v. Prescott, 2 Abb. 
(U. S.) 169 ; State v. Raiford, 7 Port. 
(Ala.) 101 ; Chambers v. People, 5 Ill. 
351; State v. Seamans, 1 Greene 
(Iowa), 418 ; Berrian v. State, 2 Zab. 
(N. J.) 9 An omitted figure cannot 
be supplied. State v. Street, 1 Tayl. 
(N. C.) 158. 

12 State v. Gibbs, 6 Baxt. (Tenn.) 
238 ; State v. Davis, Id. 605; State v. 
Parker, 5 Lea (Tenn.), 568. 
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the indictment should allege the offense to have been committed 
before the finding, and after the day (naming it), on which the 
prohibition took effect.'_ The time may be laid with a videlicet, 
in which case the offense may be proved to have been committed 
at any time before the finding, within the time described.’ 

If the time is laid at a certain hour of a stated night, proof 
that the offense was committed at any hour during that night, is 
admissible. Time is not so material that a slight departure 
will constitute a variance.’ It need not be proved that the act 
was done the precise day alleged; * and misspelling of the year 
or month is not fatal.’ 

X. User or tHe Purase ‘*‘ THEN AND THERE.’’ — Where there 
are several counts in an indictment, in the first of which the 
time and place of the offense are specifically stated, it will suffice 
to state in the subsequent counts, that the offense therein de- 
scribed was then and there’’ committed; * and, generally, 
those words should be repeated to every material averment.’ 
So, where the venue is laid in the margin, the words * then and 
there ’’ sufficiently indicate the time and place of the crime.” 


Where, however, time and place are charged with certainty, the 


words ‘‘ then and there ’’ need not be repeated." If two places 
are named, and a material fact be subsequently laid * then and 
there,’’ the indictment will be bad for uncertainty; but not so 
when but one time and place are mentioned with reference to 
the commission of the offense, and the other place is spoken of 
merely as the residence of one of the parties.” 


1 McIntyre v. State, 55 Ala. 167. 

2 Stevenson v. State, 5 Baxt. 
(Tenn.) 681 ; State v. Murphy, 55 Vt. 
547. 


People v. Van Santvoord, 9 Cow. (N. 
Y.) 655. 

Somerville v. State, 6 Tex. App. 
438; Witten v. State, 4 Tex. App. 70. 


3 McDade v. State, 20 Ala. 81. 

4 State v. Tazwell, 30 La. Ann. pt. 
I. 884. And see Com. v. Lamb, 1 Gray 
(Mass.), 493. 

5 Johnson v. United States, 3 
McLean (U. S. ) 89 ; Turnerv. People, 
33 Mich. 868. 

6 State v. Baker, 34 Me. 52; Com. 
v. Braynard, Thach. (Mass.) Cr. 146; 
Oliver v. State, 5 How. (Miss.) 14; 
Com. v. Alfred, 4 Dana (Ky.), 495; 


® Fisk v. State, 9 Neb. 62. 

9 State v. Hardwick, 2 Mo. 226; 
Markley v. State, 10 Mo. 291; State v. 
Roberts, 26 Me. 268. 

10 State v. Slocum, 8 Blackf. (Ind.) 
815. 

11 State v. Capers, 6 La. Ann. 267; 
State v. Wilson, 11 Jd. 163. 

12 State v. Braxton, $Ired. (N.C.) L. 
854; and cases cited in note 9, supra. 

3 State v. Jackson, 39 Me. 291. 
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XI. Cnarcine THE INTENT. —Where the intent is made a 
part of the offense it should be distinctly and affirmatively al- 
leged and proved; * and an attempt to commit a crime naturally 
includes an intent and an act to carry it out, both of which must 
be specifically alleged and proved.? But where the statement of 
the case necessarily includes a knowledge of the illegality of the 
act, no averment of knowledge or bad intent is required.* 

When a general intent to defraud is sufficient to constitute an 
offense, the allegation of such an intent is sufficient, and it is 
not necessary to allege or prove an intent to defraud any par- 
ticular person, or the way and manner in which the fraudulent 
intent is to be consummated.‘ Thus, an indictment for carrying 
counterfeit money with intent to pass it, need not allege an in- 
tent to pass it in the State.> But the intent must not be alleged 
inferentially or argumentatively ; * and it is as necessary to charge 
aspecific intent as it is to prove it on the trial.’’ Thus, an in- 
dictment against a vessel owner for casting her away, must charge 
an intent to prejudice the insurers ;* an indictment for night- 
walking must charge an unlawful motive or purpose; * and an 
allegation that liquor was sold by defendant and drank in his 
house, is not equivalent to an averment that he sold it to be 
drank there.? 

XII. Descrisrne THE WeaPON oR Means Usep.— When 
the act is not in itself criminal or unlawful (as cheating or de- 
frauding a person of his property) the unlawful means employed 
to accomplish it must be distinctly set But the same count 


1 United States v. Wentworth, 11 5 Com. v. Cone, 2 Mass. 182. Com- 
Fed. Rep. 52; Johnson v. State, 1 Tex. pare Com. v. Hayward, 10 Mass. 34. 
App. 146; Monroe v. State, 24 Miss. 6 Com. v. Dean, 110 Mass. 64. 

54; State v. Freeman, 6 Blackf. (Ind.) 7 Bartlett v. State, 21 Tex. App. 
248; People v. Lohman, 2 Barb. (N. 500. See, also, Morris v. State, 13 
Y.) 216; McCann v. State,13 Sm. & Tex. App. 65. : 

M. (Miss.) 471. ® United States v. Johns, 1 Wash. 

2 State v. Wilson, 30 Conn. 500. C. C. 368. 8S. P., People v. Martin, 52 

Com. v. Stout, 7 Mon. (Ky.) 247. Cal. 201. 

Compare Israel’s Case, 4 Leigh (Va.), ® Thomas v, State, 55 Ala. 260. 
675. 10 State v. Freeman, 6 Blackf. (Ind.) 

State Keneston, 59 N. H. 36; 248. 

Williams v. State, 61 Ala. 33; Johnson Ul State v. Mayberry, 48 Me. 218. 
v. State, 1 Tex. App. 146. 
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may allege the use of different prohibited means, charging all as 
constituting a single offense. An indictment for murder 
charging that the accused ‘‘in some way and manner, and by 
some means, instrument and weapon to the jurors unknown, 
killed and murdered the deceased,’’ was held sufficient;? and 
so was one that charged the procuring of an abortion “ with a 
certain instrument to the jurors unknown.’’* So an indictment 
for an attempt to poison must allege that the drug, or other sub- 
stance administered, was a deadly poison, or such as was calcu- 
lated to destroy human life; and the better practice is to specify 
the name of the drug, or other substance, or that it was un- 
known.‘ False spelling in designating the weapon used —as 
‘**raysor,’” for razor,’’ will not-be regarded.° 

XII1. Description or Property OR Written Instrument 
InvoLtveD.—In describing property involved in the commission 
of an offense other than larceny and its kindred offenses — such 
as goods charged to have been smuggled —a reasonable amount 
of detail is all that is necessary. To accompany the description 
with such particulars as will obviate all necessity for proof out- 
side the record to sustain a plea of former acquittal or conviction, 
in case of a second prosecution, is not required. But some de- 
scription is essential. Thus, an indictment under a statute for 
making a lottery for the division of property which did not 
specify the property, was held insufficient.’ 

As respects written instruments the general rule is, that when- 
ever an instrument in writing enters into an offense as a part or 
basis thereof, or when its proper construction is material, the in- 
strument should be set out in the indictment,* but it may gener- 
ally be set out according to its legal effect equally as well as by 
its outward form; and there are two ways of setting out words, 
whether written or spoken, the one by their substance and the 
other by their tenor.’ Ifthe latter way be adopted the words 


1 People v. Davis, 56 N. Y. 95. ™ Marks v. State, 3 Ind. 535. 
2 State v. Burke, 54 N. H. 92. 8 Baker v. State, 14 Tex. App. 332; 
3 State v. Wood, 53 N. H. 484. Smith v. State, 81 Ala. 74. 
* Shackleford v. State, 79 Ala. 26. ® Baker v. State, supra; United 
5 State v. White, 15 S. C. 381. States v. Keen, 1 McLean (U. 8.), 
6 United States v. Claflin, 13 429. 

Blatchf. (U. 8.) 178. 
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must be proved as laid, with almost minute precision, or the vari- 
ance will exclude the instrument as a means of evidence; but 
alimited number of abbreviations may be employed in such 
cases, where their meaning is obvious.? 

XIV. Cuarcine Two or More Orrenses, GENERALLY.— In 
Montana, an indictment is required by statute to charge but one 
offense, and the rule is a general one that in cases of felony no 
more than one distinct offense should be charged. Nor can a 
single crime be split up, or subdivided into two or more indict- 
able offenses, so as to prosecute a second time for the same crim- 
inal act under color of anothername.® But separate offenses of 
the same class and growing out of the same transaction may be 
joined ®° — as where one by a single act, endeavors to accomplish 
two or more criminal results’ — even though one charge be for a 
felony and the other for a misdemeanor,® or both for felonies 
which are merged the one intothe other.’ So, where two indict- 
ments relate to the same transaction, they are to be treated as 
one bill with two counts, and may be joined whenever a joinder 
of counts would be authorized.” 

With respect to joint defendants the general rule is, that all 
must have been guilty of the same offense, though it may be, in 
different degrees." An indictment charging several with a num- 
ber of offenses committed by them independently, some at one 
time and some at another, is fatally defective; and such is also 
the case where a single offense charged against two or more, is 
in its nature several. But several persons may, in some cases, 
be charged with different offenses of the same kind, the word 
“separately ’’ being properly inserted in the indictment, thus 


1 Cases last cited 

2 Statev. Jay, 5 Vr. (N. J.) 368. 
See also, generally, Oliver v. State, 
37 Ala. 134; Downing »v. State, 4 Mo. 
572. 

® Cod. Stat. 218, § 188; Territory v. 
Fox, 3 Mont. T. 440. 

‘Wright State, 4 Humph. 
(Tenn.) 194; United States v. Dickin- 
son, 2 McLean (U. S.), 325; Bullock 
v. State, 10 Ga. 46, 

5 Moore v. State, 71 Ala. 307. 


6 Ex parte Peters, 12 Fed. Rep. 461; 


State v. Strauss, 63 Mo. 436. 


T People v. Milne, 60 Cal. 71. 
® State v. Lincoln, 49 N. H. 464; 


Nance v. State, 21 Tex. App. 457. 


® State v. Buzzell, 59 N. H. 65. 

10 State v. Watts, 82 N. C. 656. 

ll White v. People, 32 N. Y. 465. 

12 Elliott v. State, 26 Ala. 78; Baker 


v. People, 105 Ill. 452. 


13 United States v. Kazinski, 2 


Sprague (U. S.), 7. 
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making the charge several as to each defendant; but such an ip- 
dictment will be quashed if that mode of preferring the charge 
occasions inconvenience.’ Thus, one person may be charged 
with breaking and entering, and another with receiving the stolen 
property, and the charge may be either in the same or separate 
counts.” 

If two offenses grow out of the same act, they may be joined, 
though one be punishable by statute and the other at common 
law; * or though one be more severely punishable than the other.! 
So, if the act be one, and fully completed at the same time, the 
fact that different kinds of articles are charged to have been 
stolen,* or articles belonging to different owners,° will not make 
the charge a double one. And one or more acts, if contempora- 
neous, may constitute one offense though each one separately 
would amount toa minor offense.’ Again, several offenses of 
the same class or kind, growing out of the same transaction, 
may be joined, though committed at different times.* And the 
rule does not apply to cumulative offenses included in the same 
statute.’ 

XV. Caarcine Distryvcr Orrensss In One Count. —It isa 
well-settled rule of criminal pleading that there can be no joinder 
of separate and distinct offenses in one and the same count in an 
indictment, without rendering the instrument obnoxious on the 
ground of duplicity ; ” unless the offenses charged are cumulative 
ones, denounced in the same clause or section of a statute" So, 
several distinct violations of the same statute cannot be charged 
in one count; “ nor can two offenses for which different punish- 
ments are provided.” Thus, it is bad pleading to charge defend- 


1 Lewellen v. State, 18 Tex. 538. 8 United States v. Wentworth, 11 
2 Com. v. Darling, 129 Mass. 112. Fed. Rep. 52. See supra, IX. 


United States v. O'Callahan, 6 ® State v. Markham, 15 La. Am. 


McLean (U. 8.), 596. 498. 
4 Tillery v. State, 10 Lea (Tenn.), 10 Knopf v. State, 84 Ind. 316; State 
35; Gilbert v. State, 65 Ga. 449. v. Weil, 89 Ind. 286; Reed v. People, 1 
5 Waters v. People, 104 Ill. 544. Park. (N. Y.) 481. 
6 United States v. Goddard, 4 State v. Palmer, 32 La. Ann. 565. 
Cranch C. C. 444. # State v. Shields, 8 Blackf. (Ind.) 
7 State v. Hendricks, 88 La. Ann. 1651. 
682; State v. Smith, 31 Me. 386. 13 McGahagin v. State, 17 Fla. 665. 


1 
I 


ar 
ec 
ce 
th 
vi 


THE CHARGING PART OF AN INDICTMENT. 555 


ant in one and the same count, with having drawn and issued 

county warrants.' But forging an account and an affidavit and 

certificate to the same, if alleged as one act, may be charged in 

the same count, but not if charged as separate offenses.? So, a 

violation of two excise statutes may, it is said, be charged in one | 
count. But two offenses, one made capital, and the other a 

misdemeanor, by separate sections of the same statute cannot be 

so joined.* 

The true rule seems to be that where a statute enumerates a 
series of acts, either of which separately, or all together, may 
constitute the offense, all such acts may be charged in a single 
count.° If the several acts are connected with the same general 
offense and subject to the same punishment, they may be joined 
in one count, if committed by the same person at the same time.® 
Thus, the acts of falsely making and counterfeiting a written in- 
strument may be charged in one count.’ 

XVI. JomspeR or OFrrenses Separate Counts. —In 
Texas, it is broadly held that two or more offenses may be 
charged in separate counts in the same indictment; * but the 
better opinion is that the two offenses must be of the same gen- 
eral nature, and belong to the same family of crimes; and the 
mode of trial and nature of the punishment must also be the 

‘same, although the punishment may differ in severity.’ In 
Indiana, it is held that two felonies may be joined, in separate 
counts, under such circumstances; but in North Carolina an 
indictment so framed will be quashed on motion made in apt 
time, though judgment will not be arrested because of the de- 
fect.“ So, also, two or more counts for different misdemeanors 
may be joined; * but not in Alabama, if one be punishable by 


1 State v. Ferriss, 3 Lea (Tenn.), United States v. Ferro, 18 Fed. Rep. 
700. 901. 

* Rosekraus v. People, 5 T. & C. 6 Byrne v. State, 12 Wis. 519; 
(N. Y.) 467; Harris v. People, 6 Id. Russell v. State, 71 Ala. 348. 
206; State v. Adam, 31 La. Ann. 717. 7 State v. Hastings, 53 N. H. 452. 

3 State v. Klein, 78 Mo. 627. 8 Irving v. State, 8 Tex. App. 46. 

* United States v. Sharp, Pet. C. C. ® Johnson v. State, 29 Ala. 62. 
131. 10 Mershorn v. State, 51 Ind. 14. 

5 People v. Frank, 28 Cal. 507; Peo- 1 State v. Reel, 80 N. C. 442. 
ple v. De La Guerra, 31 Jd. 459; 12 United States v. Porter, 2 Cranch 
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fine and imprisonment, and the other by fine only,’ the contrary 
being held in New York.? In Maryland and Pennsylvania a fel- 
ony may be charged in one count and a misdemeanor in another. 
In Massachusetts, while such pleading is discountenanced, an in- 
dictment will be sustained when the two counts are substantially 
for the same offense.‘ In Georgia such a joinder renders the 
indictment demurrable.° 

It has been held that counts for riot, and for assault and 
battery;® for obtaining money by false pretenses, and _lar- 
ceny from the person;’ for embezzlement, and larceny from a 
storehouse; * for severing produce from the soil, and for stealing 
it; ° for robbery, and for larceny ;" and for kidnaping a child, 
and harboring and concealing such’child," are properly joined in 
the same indictment, as being offenses of a kindred nature. 
But conspiracy and murder cannot be so joined.” 

It is well settled that different counts may be employed to 
charge different offenses, where the same act or circumstances 
establishing an offense are intended in all the counts, and the 
object of employing more than one is to secure a conviction for 
either of several offenses, according to the legal character of the 
act, as shown by the evidence. This is called framing the in- 
dictment so as to meet the proof.” But each count should only 
contain one version of the offense, or of one degree of the prin- 
cipal offense, and facts which constitute distinct offenses must not 
be alleged in the same count.* It matters not that the offense 
alleged in one count is of a different grade from that alleged in 


C. C. 60; United States v. Devlin, 6 7 Johnson v. State, 29 Ala. 62. 
Blatchf. (U. 8.) 71; United States v. 8 Mayo v. State, 30 Ala. 32. 
Nye, 4 Fed. Rep. 888. ® State v. Sheppard, 33 La. Ann. 
1 Norvell v. State, 50 Ala. 174. 1216. 
2 People v. Dunn, 15 Week. Dig. © People v. Callahan, 29 Hun (N. 
450; reversing Id. 11. Y.), 580. 
8 Burk v. State, 2 Har. & J. (Md.) 11 Com. v. Westervelt, 11 Phila. 
426; Stevick v. Com., 78 Pa. St. 460; (Pa.) 461. 
Hunter v. Com., 79 Id. 503. 12 United States v. Scott, 4 Biss. (U. 
4Com. v.. McLaughlin, 12 Cush. S.) 29. 
(Mass ) 612-615. 18 Wooster v. State, 55 Ala. 217; 
5 Davis v. State, 57 Ga. 66. Bennett v. People, 96 Ill. 602; State 
6 United States v. McFarlane, 1 Brannon, 50 Iowa, 372. 
Cranch C. C. 163, 4 State v. Smith, 31 Me. 386. 
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another, and calls for a different punishment.' In such cases 
the prosecution will not be called upon to elect under which count 
to proceed.? Such an indictment is deemed to be for one offense, 
though the different counts technically charge different crimes.® 
So, also, several indictments found at different times, but alleging 
the same fact in different forms, will be treated as separate 
counts of one indictment.‘ In some jurisdictions the indictment 
must show that the matters set forth in the different counts are 
descriptive of one and the same offense ;° while in others it is 
held that no such showing need be made.*® 

XVII. Waar Inpicrments are Bap For Dupticrry.—In 
applying the principles examined in the last four sections, the 
courts have held indictments bad for duplicity in the following 
cases among others: Where it was charged that defendant, on a 
certain day, set fire to and burned a stack of hay, and on the 
same day also burned a stable and granary;’ where the charge 
was both burglary and larceny ; ® or the offering for sale and sell- 
ing tickets forbidden to be sold or offered for sale ;*° or rude be- 
havior in a meeting-house and disturbing public worship; or 
which charged that defendant, being a road overseer, permitted 
the road to be out of repair and ruinous, and that the road was 
not carefully measured, and mile-posts properly erected; "™ or 
which charged defendant with conspiring falsely to charge an- 
other with a crime, and with conspiring to cause him to be 
falsely charged with such offense by others, and with prosecuting 
or causing him to be prosecuted by others for such offense.” 

On the other hand, charges of revolt and attempt to cause a 


1 Hawker v. People, 75 N. Y. 487. ® Com. v. Andrews, 132 Mass. 263; 
2 Nelson v. People, 5 Park. (N. Y.) State v. Rust, 35 N. H. 438. 
39; Lanergan v. People, 6 Id. 209; 7 State v. Fidment, 35 Iowa, 541. 
Boles v. State, 13 Tex. App. 650; Peo- 8 State v. McFarland, 49 Iowa, 99. 
plev. White, 55 Barb. (N. Y.) 606; Contra, State v. Depass, 81 La. Ann. 
Green v. State, 21 Tex. App. 64. 487. 
5 Taylor v. People, 12 Hun (N. Y.), ® Com. v. Eaton, 15 Pick. (Mass.) 
212; even though one count chargesa 273. 
felony and the other a misdemeanor. © Com. v. Symonds, 2 Mass. 163. 
Staeger v. Com., 103 Pa. St. 469. 1 Greenlow v. State, 4 Humph. 
4 State v. Brown, 95 N. C. 685. (Tenn.) 25. 


5 People v. Garcia, 58 Cal. 102; 12 State v. Gary, 36 N. H. 359. 
State v, Malin, 14 Nev. 288. 
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revolt;* of breaking into and stealing from a house ;? of doing 
and causing to be done a particular act;* of making an assault 
with intent to murder and administering poison with the like 
intent ;* of selling liquor without a license at defendant's store. 
house and at his dwelling-house, in a place named ;° of keeping 
a gambling house and permitting others to play at cards in a 
place under his control;* of promoting and aiding to promote a 
lottery ;’ or of setting up and promoting a forbidden exhibition, 
have been held not to make an indictment duplex. So, also, 
where the words ‘* writing and affidavit’’ are used, if the recital 
shows that there is but one instrument intended, there is no du- 
plicity;® and an offense and an intent to commit it may be 
joined where the two are denounced disjunctively in the statute.” 

The statement of the facts connected with, and forming part 
and parcel of the offense, will not render the indictment duplex, 
although such facts are complicated and various." And where 
two distinct offenses are wrongly joined, the prosecutor may cure 
the defect by dismissing the count charging one of them, and 
proceed to try the accused on the remaining charge.” 

XVUI. How Far One Count Witt Arp Anorumr. — The 
indictment, though containing several counts, is but one instru- 
ment, and one count may be perfected by reference to another 
and previous one; and such reference may also be made to 
avoid unnecessary repetition. But asecond or subsequent 
count should contain a statement of all the facts and allegations 
necessary to charge the offense. A reference to a former count 
in order to supply a material statement is bad pleading.” 

The general rule is, that if an indictment contains one good 


1 United States v. Howard, 3 Sumn. ® Com. v. Twitchell, 4 Cush. (Mass.) 
(U. S.) 12. 75. 

2 Ex parte Peters, 12 Fed. Rep. 461; ® United States v. Corbin, 11 Fed. — 
State v. Hayden, 45 Iowa, 11. Rep. 238. 

8 United States v. Hull, 4 McCrary 10 State » Richards, 33 La. Ann. 
(U. S.), 273; s. c. 14 Fed Rep. 324; 1294. 
Ben v. State, 22 Ala. 9; State v. Slo- 1. State v. Edmondson, 43 Texas, 162. 
cum, 8 Blackf. (Ind.) 315. 12 State v. Buck, 59 Iowa, 382. 

4 People v. Cuddihi, 54 Cal. 53. 18 Com. v. Paxton, 14 Phil. (Pa.) 665. 

5 Conlay v. State, 5 W. Va. 522. M4 People ». Graves, 5 Park. (N- Y.) 

6 State v. Bitting, 13 Iowa, 600. 134, 

Miller v.Com., 13 Bush (Ky.), 731. Keech ». State, 15 Fla. 591. 
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count it will sustain a conviction irrespective of other defective 
counts! And where it appears that a conviction was had on 
one count only, the misjoinder of other counts will hot be 
ground for reversal on appeal.? So, the fact that the in- 
dictment contains a charge which the court is without jurisdic- 
tion to try, will not, it seems, disable it from trying an offense 
charged in another count, of which it has jurisdiction. And if — 
one of two counts be demurrable, and no demurrer be interposed, 
and a general verdict of guilty is rendered, the appellate court 
will not reverse the judgment because of the defective count.‘ 

XIX. Exection Between Counts. — Where several distinct 
capital felonies are charged in the same indictment, the prosecu- 
tion will be required, on motion, to elect upon which count to 
prosecute. So, where one count charges defendant as princi- 
pal ina felony, and the other charges him as an accessory after 
the fact, an election will be ordered.’ But the felonies charged 
must be distinct and independent ones.’ 

The right to demand an election between counts is not lost by 
failure to demur to the indictment, the demand may be made at 
any time before defendant opens his case.* And instead of re- 
quiring an election, the court may permit the prosecutor to nolle 
pros. the extra counts.’ Some Federal cases deny the right to 
call for an election where several distinct felonies are charged 
unless they are all capital offenses; and in Texas it is held 


1 Mayes v. State, 106 Lil. 306; Peo- 
plev. Haley, 48 Mich. 495; State v. 
Blan, 69 Mo. 317 ; State v. Stebbins, 
29 Conn. 463 ; State v. Mathis, 3 Ark. 
84 ; Bullock v. State, 10 Ga. 46 ; United 
States v.Burroughs, 3 McLean (U. S.), 
405 ; State v. Burke, 38 Me. 574 ; State 
v. Andrews, 17 Me. 103 ; People v. Da- 
vis, 56. N. ¥Y. 95; People v. Gilkinson, 
4 Park. (N. Y.) 26 ; Crichton v. People, 
6 Id. 363; People v. Stein, 1 Id. 202 ; 
State v. Scripture, 42 N. H. 485; 
State vr. Miller, 7 Ired. (N. C.) L. 275; 
State v. Davidson, 12 Vt. 300 ; State v. 
Bugbee, 22 Vt. 32. 

* Meyers v, State, 92 Ind. 390. 

* State v. Taylor, 84 N. C. 773. 

VOL. XXIII. 


* Rowland v. State, 55 Ala. 210. 

5 United States v. Darnaud, 3 Wall. 
Jr. (U. S.) — ; United States v. Nye, 4 
Fed. Rep. 888. 

6 Reg. v. Brannon, 68 L. T. 319. 

7 State v. Manluff, 1 Del. Cr. 208; 
Goodhue v. People, 94 Ill. 37; State v. 
Scott, 158. C. 434. 

§ Gilbert v. State, 65 Ga. 449; Sims 
v. State, 10 Tex. App. 181; State v. 
King, 84 N. C. 737. 

* United States v. Nye, 4 Fed. Rep. 
888. 

© United States v. Bickford, 4 
Blatchf. (U. S.} 337; United States v. 
Dickinson, 2 McLean (U. S.), 325. 
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that the doctrine of election between counts does not obtain in 
misdemeanor cases.' In Missouri, the fact that the several counts 
are repugnant to each other, is no ground for compelling the 
State to elect.? 

If the act charged in the two counts be the same, charging a 
different intent will not give the right to have an election; jt 
will only be directed where the offenses charged are separate and 
distinct; * not where the language of the several counts is varied 
merely to meet the proof.® 

Permitting an election is a practical abandonment of the rest 
of the indictment;* and it is in no case the duty of the district 
attorney to volunteer an election as to which counts he will press. 
The defendant must move to compel an election, at the proper 
time, or no advantage can afterwards be claimed from the omis- 
sion to elect.’ Whether to order an election or not is a matter 
resting in the discretion of the court trying the case ;® and so is 
the definiteness of the election when ordered and made.’ The 
refusal of the application will not be reviewed on appeal or error, 
in the absence of a showing of abuse of discretion ; " nor is such 
refusal ground for arresting the judgment.” 

XX. Variance. —It is a general rule of criminal pleading 
that material allegations must be proved, and that if an allega- 
tion need not be proved, it is not material.” The proof must 
always correspond with the charge in the indictment; ¥ even 
though the offense is set out with greater particularity than is 
required: nothing connected with the offense can be disregarded 
as surplusage.’* Where an offense is susceptible of commission 


1 Gage v. State, 9 Tex. App. 259. 8 Meyers v. State, 92 Ind. 390. 
2 State v. Mallon, 75 Mo. 355. See ® State v. Crimmins, 31 Kan. 376. 
also State v. Straup, 63 Mo. 436; State 10 Dantz v. State, 87 Ind. 398; State 


v. Testerman, 68 Mo. 408. 

3 Candy v. State, 8 Neb. 482. 

4 People v. Austin, 2 Edm. (N. Y.) 
Sel. Cas. 54. See also Campbell v.State, 
35 Ohio St. 70; State v. Halida, 28 W. 
Va. 499. 

5 State v. Morrison, 85 N. C. 561. 

6 State v. Smalley, 50 Vt. 736. 

7 Com. v. Stinger, 15 Phil. (Pa.) 
875; People v. Dunn, 90 N. Y. 104. 


v. Hood, 51 Me. 363; Cook v. People, 
2 Thomp. & C. (N. Y.) 404; People 
v. Baker, 3 Hill (N. Y.), 158. 

ll State v. King, 84 N. C. 737. 

12 State v. Porter, 38 Ark. 637. 

18 United States v. Darton, 6 McLean 
(U. 8.), 46. 

14 United States v. Brown, 3 McLean 
(U. S.), 233. 
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in more than one way, it must be proved to have been committed 
in the particular way charged, and in no other way.!' The pre- 
cise offense charged, and no other, must be proved. Thus, 
where the charge is the procuring of persons to shoot, cut, stab 
and wound another, it is not competent to prove that a rape was 
committed by such persons after they had broken into the dwell- 
ing-house of such other.? 

Descriptive averments, though not essential to the charge, or 
unnecessarily particular, must be proved as laid,’ if connected 
with a description of that which is material or legally essential 
to the charge. Thus, if the indictment charges that the officer 
resisted was ‘* legally appointed and duly qualified,’’ those facts, 
though they need not have been stated, must be proved.® If the 
indictment avers that a deed charged to have been altered was 
«duly recorded,’’ the recording must be proved.® An indictment 
for selling ‘* adulterated milk to which milk water had been 
added,’’ is not supported by proof of adding water to pure 
milk.?’ If money stolen is described in a particular way, the 
proof must meet that precise description. And the brand, age 
and color of a horse involved in the charge must be proved as 
laid.® But proof of other matters of description, besides those 
laid in the indictment, raises no question of variance.” 

Although an indictment be good on its face, if the proof dis- 
closes facts which, if alleged, would have made it defective, and 
would warrant an arrest or reversal of judgment after convic- 
tion, the variance is fatal —as where A. and B. are jointly in- 
dicted for gaming, and the proof showed that they played at 
different times, with others, and not the one with the other." 
So, where the intent is the gist of the offense, it must be proved 
as laid. Thus, a charge of assault with intent to commit mur- 
der, is not supported by proof of an intent to commit man- 
slaughter. But where the doctrine of idem sonans can be 


1 Kennedy v. State, 9 Tex. App. 399. ™ Com. v. Luscomb, 130 Mass. 42. 
* Watts v. State, 5 W. Va. 532. 8 Watson v. State, 64 Ga. 61; but 
Lancaster State, 9 Tex. App. 393. see Parsons v. State, 2 Ind. 499. 
‘John v. State, 24 Miss. 569; ® Coleman v. State, 21 Tex. App. 520. 
Withers v. State, 21 Tex. App. 210. 10 Dunham »v. State, 9 Tex. App. 330. 
> State v. Sherburne, 59 N. H. 99. ll Elliott v. State, 26 Ala. 78. 
5 State v. Clark, 23 N. H. 429. 12 State v. White, 41 Iowa, 316. 
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applied there is no variance; thus the writing ‘* dring”’ for 
drink,’’ and spiritous’’ for ‘‘spirituous,’’ in an indictment 
for liquor selling was held to cause no variance.’ Buta very 
slight variance between the proof and a recital of a statute,? or 
contract * involved in the case is fatal. 

XXI. SurpLusace. —If, after striking out the objectionable 
and immaterial portions of an indictment, as surplusage, enough 
still remains to constitute a sufficient charge of a public offense, 
the indictment will not be held to be defective.‘ Thus, if what 
comes under a videlicet is repugnant to the preceding matter it will 
be rejected as surplusage.® So, where the indictment sets out 
two offenses, alleging that one of them was committed beyond 
the jurisdiction, the latter allegation is surplusage.* And a 
charge of assault, in an indictment for shooting with intent to 


kill, is surplusage.’ So is the use of the word ‘ feloniously ’’ in 


1 Brumley v. State, 11 Tex. App. 114. 
2 Butler v. State, 3 McCord (S. C.), 
383. 
8 State v. Brown, 3 McLean (U. S.), 


233; State v. Corbett, 1 Jones (N. C.), 
L. 264. 

In the following instances the vari- 
ances were held to be fatal: charge, 
and kill’? a mule — proof, the 
wounding only (Reid v. State, 8 Tex. 
App. 430); charge, ‘“‘a certain United 
States currency note, commonly called 
a greenback bill, of the value and de- 
nomination of five dollars ’? — proof, 
**a five dollar bill, of the value of five 
dollars’? (Statum v. State, 9 Tex. 
App. 278); charge, theft of money — 
proof, theft of checks for money (Lan- 
caster v. State, 9 Tex. App. 393); 
charge, **with interest at one per 
cent.— proof, of interest at one mill 
per cent (United States v. Hardman, 13 
Pet. (U. S.) 176); charge, stealing a 
**horse’? —proof, stealing a geld- 
ing’ (State v. Raiford, 7 Port. (Ala.) 
101; Bell State, 10 Ark. 536. Contra, 
however, Fein v. Territory, 1 Wyom. 
T. 376); charge, stealing a pine log — 


proof, an oak or birch log (State v. 
Noble, 15 Me. 476; State v. Copp, 15 
N. H. 212); charge, that a note was 
executed to 8S. —proof, that it was ex- 
ecuted to S.’s daughter and by her as- 
signed to S (Wallace v. State, 11 Lea 
(Tenn.) 542). 

On the other hand, the following 
variances between the allegation and 
the proof have been held immaterial: 
charge, issuing unstamped receipt for 
the payment of money —proof of an 
unstamped receipt for the payment of 
a debt (United States v. Moore, 11 Fed. 
Rep. 248); charge, ‘‘ prodestant” — 
proof, “ protestant’? (White v. State, 
69 Ind. 278); charge, ‘railroad com- 
pany’?—proof, ‘railway company” 
(State v. Brin, 30 Minn. 522). 

4 State v. Nations, 75 Mo. 53; 
Feigel v. State, 85 Ind. 580; State o. 
Munch, 22 Minn. 67. 

5 State v. Brown, 51 Conn. 1. Com- 
pare Crichton v. People, 6 Park. (N. 
Y.) 368. 

6 State v. Smouse, 50 Iowa, 43. 

7 State v. Crittenden, 38 La. Ann. 
448, 
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av indictment for a misdemeanor.! And if an offense is properly 
laid as having been committed on a particular day, a continuando 
will be rejected as surplusage.? 

XXII. AmenpMEnT. — At common law, both in England and 
America, when an indictment is filed in court, no change can be 
made in the body of it, by order of the court, or by the prose- 
cuting officer, without a re-submission of the case to the grand 
jury. The fact that the court may deem the change immaterial, 
as striking out surplus words, makes no difference. The indict- 
ment, as thus changed, is no longer the indictment of the grand 
jury which presented it.* Even the consent of the defendant, it 
has been held, will not make such an amendment lawful.‘ 
Striking out or quashing one count will vitiate the whole instru- 
ment.? 

In many jurisdictions, however, there are statutes allowing in- 
dictments to be amended as to matters of form merely, such as 
correcting the names of the owners of property stolen ;* filling a 
blank for the year,’ putting together the pieces of an indictment 
accidentally mutilated; * correcting erroneous allegations as to 
any thing or person;® inserting the name of a person to whom 
liquor was charged to have been sold: correcting the omission, 
in a count, to allege the offense to have been committed within 
the county ;" changing the entry of the presentment of the in- 


1Com. v. Philpot, 180 Mass. 59; State, 56 Md. 530; Com. v. Adcock, 8 
Staeger v. Com., 103 Pa. St. 469. Gratt. (Va) 661. 

2 State v. Nichols, 58 N. H. 41. See 4 Com v. Mahar,'16 Pick. (Mass.) 
also for further illustrations, United 120. Contra, in Alabama: Gregory v. 
States v. La Coste,2 Mason (U. 8.), State, 46 Ala. 151; Johnson v. State, 
129; United States v. Keefe, 3 Id.475; Id. 212. 

United States v. Howard, 3 Sumn. (U. 5 Rose v. State, Minor (Ala.), 28. 

8.) 12; United States v. Foye, 1 Curt. 6 State v. Christian, 30 La. Ann. pt. 
(U. S.) 364; United States v. Johns. 1 1.367; Peebles v. State, 55 Miss. 434. 
Wash. (U.S.) C. C. 363. T State v. Fontenelle, 38 La. Ann. 61. 

8 Ex parte Bain, Jr.,9 Crim. L. 8 Com. v. Roland, 97 Mass. 598; but 
Mag., 646; Rex v. Wilkes 4 Burr. 2527; such an act is a restoration of the in- 
Hawk. P. C., bk. 2, c. 25, §97; Com. strument, not an amendment. 
v.Child, 13 Pick. (Mass.) 200; Com. ». ® People v. Richards, 44 Hun (N. 
Drew, 3 Cush. (Mass.) 279; State v. Y.), 378. 

Sexton, 83 Hawks (N. C.), 184; People 10 Rough v. Com., 78 Pa. St.495. But 
v. Campbell, 4 Park. (N. Y.) 387; State see Blumenburg v. State, 55 Miss. 528. 
v. Springer, 43 Ark. 91; Hawthorne v. Cem. v. Leigh, 15 Phil. (Pa.) 376. 
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dictment, so as to show that it was presented in open court,! and 
the like. But these statutes do not permit amendments as to 
matters of substance, such as the time or date of the commis. 
sion of the offense ;? the want of an indorsement of the prosecu- 
tor’s name;* the identity of the offense;* or the venue of the 
crime. 

In Georgia, where by mistake the defendant pleads guilty to 
the wrong one of two indictments against him, the entry of the 
plea may be amended.’ In Mississippi, the word * dollars,” 
omitted from an indictment for larceny, may be inserted, duri 
the same term, by the grand jury; and the initial of the middle 
name of the owner of the stolen property may be inserted, as of 
course, by the district attorney.” In New Hampshire, where the 
offense is charged to have been committed subsequently to the 
finding of the indictment, the defect is amendable, and curable by 
verdict without amendment.* In South Carolina, the consent of 
the grand jury seems to be required before even mere clerical 
errors, or matters of form, can be amended.’ In Tennessee, 
where the proper attorney signed an indictment containing a 
single count, and afterwards two other counts were added by an- 
other attorney charging distinct offenses, it was held that a con- 
viction could not be sustained on either count. In Texas, 
amendments to correct misnomers apply to both felonies and 
misdemeanors ;" and an amendment inserting the offense charged 
in the entry of the fact of presentment may be allowed.” 


STewart RapaLJe. 
HACKENSACK, N. J. 


1 Tyson v. State, 14 Tex. App. 388. 8 Gen. Stat., ch. 242, § 13; State v. 

2 Dickson v. State, 20 Fla. 800. Blaisdell, 49 N. H. 81. 

5 Moore v. State, 13 Sm. & M. ® State v. Jefevat, 20 So. Car. 388. 
(Miss.) 260. But the amendment may 10 Hite v. State, 9 Yerg. (Tenn.) 
be made before trial. Ibid. 198. 

4 Blumenberg v. State, 55 Miss. 528. ll Pasch. Dig., arts. 2937, 2938; 

5 Robins v. State, 9 Tex. App. 668. Bassett v. State, 4 Tex. App. 41. 

See also Edwards v. State, 10 Jd. 25. 12 Townsend v. State, 5 Tex. App. 

6 Davis v. State, 20 Ga. 674. 574; Compare Hill v. State, 4 Id. 52. 

7 Garvin v. State, 52 Miss. 207. 
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THE LIABILITY OF AN UNDISCLOSED PRINCIPAL FOR 
GOODS PURCHASED BY HIS AGENT. 


While the question of the liability of an undisclosed principal, 
upon contracts made by an agent, with third parties who were 
ignorant of the true character of the agent, is probably now set- 
tled in England, it can hardly be said to be settled in this coun- 
try. A recent writer’ has discussed the subject, but since that 
time a decision? in the Federal courts has been made, which is in 
direct opposition to the modern English rule, and this recent de- 
cision is the apology offered for the present article. 

What may be regarded as the general rule, both in England 
and America, as laid down in the work referred to, is: that an 
undisclosed principal, when subsequently discovered, may at the 
election of the third party, if exercised within a reasonable time, 
be held liable also, upon all simple contracts made in his behalf, 
by his duly authorized agent, acting within the scope of his 
authority.® 

Two well defined exceptions to this general rule are: — 

First. That the principal is not liable, where before the other 
party has intervened with his claim, the principal has settled 
with, paid or credited his agent, in good faith, and reliance upon 
such a state of conduct or representations on the part of the 
other party, as to reasonably lead the principal to infer that the 
agent had already settled with the other party. 

Second. That the principal cannot be held liable, where the 
other party, with full knowledge as to who was the principal, 
and with the power of choosing between him and the agent, has 
distinctly and unquestionably elected to treat the agent alone as 
the party liable. 

One other exception has prevailed more or less at different 


1 Mechem on Agency, p. 519. 3 Mechem on Agency, p. 519; Story 
? Fradley v. Hyland, 87 Fed. Rep. on Agency, §§ 446, 446a. 
49 (Dec., 1888, Ct. Ct. S. D. N. Y.). 
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times in the English courts, and it is to the discussion of this ex. 
ception that this article is more particularly devoted. For con. 
venience let it be termed the third exception. It is:— 

Third. That the principal cannot be held liable, where he has, 
in good faith, settled with, paid or credited the agent, while the 
credit was still extended to the agent, and before the third party 
intervened with his claim. 

This exception may also be distinguished as: — 

(a.) Where, at the making of the contract, the agent discloses 
that he is acting for a principal, but does not disclose his princi- 
pal’s name. And, 

(b.) Where, at the making of the contract, the agent does not 
disclose that he is acting for another, and the credit was origin- 
ally given to him, under a misapprehension of his true character, 

This third exception first arose in a vague dictum of Sir James 
Mansfield in two unreported cases, Railton v. Hodgson and 
Peele v. Hodgson, in 1804. The substance of these cases may 
be found in a note to Addison v. Gandesequi.' The dictum 
was: ‘*If Hodgson (the principal) had really paid Smith, 
Lindsay & Co. (the agents), it would have depended upon cir- 
cumstances whether he would be liable to pay for the goods over 
again; if it would have been unfair to have made him liable, he 
would not have been so.”” 

Next in the order of time (1807) is Kymer v. Suwercropp,? in 
which Lord Ellenborough held that, «* A person selling goods, is 
not confined to the credit of a broker who buys them; but may 
resort to the principal on whose account they are bought; and he 
is no more affected by the state of accounts between the two, 
than I should be, were I to deliver goods to a man’s servant 
pursuant to his order, by the consideration of whether the serv- 
ant was indebted to the master, or the master to the servant. 
If he letsthe day of payment go by, he may lead the principal 
into a supposition that he relies solely upon the broker.’’ It is 
quite evident that no authority for the third exception can be 
drawn from this case. 


1 Smith’s Lead. Cases, 1643, note a 2 1Camp. 109. 
(9 Am. ed. 1888). 
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What may be said to be the leading case in support of the 
third exception, is the famous case of Thomson v. Davenport! 
(1829). This was a contract of sale, and the party buying the 

s represented that he was buying them on account of per- 
sons resident in Scotland, but did not mention their names, and 
the seller did not inquire who they were, but afterwards debited 
the party who purchased the goods. Held, that the seller might 
afterwards sue the principals for the price. 

Notwithstanding the fact that the principal was held liable in 
this case, Lord Tenterden went aside to make the following dic- 
tum, evidently having in mind the vague dictum of Sir James 
Mansfield in Railton v. Hodgson and Peele v. Hodgson. He 
said: ‘‘I take it to be a general rule that if a person sells 
goods (supposing at the time of the contract he is dealing with 
the principal), but afterwards discovers that the person with 
whom he has been dealing is not the principal in the transaction, 
but agent for a third person, though he may in the meantime 
have debited the agent with it, he may afterwards recover the 
amount from the real principal; subject, however, to this qualifi- 
cation, that the state of the account between the principal and the 
agent is not altered to the prejudice of the principal.”’ 

And Bayley, J., in the same case, stating the qualification a 
little more fully says: ‘* That the principal shall not be preju- 
diced by being made personally liable, if the justice of the case 
is that he should not be personally liable. If the principal has 
paid the agent, or if the state of accounts between the agent 
here and the principal would make it unjust that the seller 
should call on the principal, the fact of payment, or such a state 
of accounts, would be an answer to the action brought by the 
seller, where he had looked to the responsibility of the agent.’’ 

Again in Smyth v. Anderson (1849),? although the exception 
under discussion was not involved, Maule, J., referring to the 
dicta of Bayley, J., in Thomson v. Davenport, and Sir James 
Mansfield in Railton v. Hodgson, said: ** These two dicta — and 
I find nothing in any other case to detract from their authority — 
seem to me to afford a sensible rule on the subject.’’ This learned 


19B. & C. 78; 3 Smith’s Leading 2 7 Com. Bench, 21. 
Cases, 1648. 
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judge evidently overlooked Lord Ellenborough’s decision jp 
Kymer v. Suwercropp. 

In Heald v. Kenworthy * (1855), Kymer v. Suwercropp, was 
followed, and the dicta of Lord Tenterden and Bayley, J., were 
qualified so much as to do away with the third exception alto. 
gether, and to limit the right of recourse against the undisclosed 
principal to the first and second exceptions. 

Parke, B., said: ‘* The plea simply states, that after the con- 
tract was entered into between the plaintiffs and a third party, 
the agent of the defendant, under circumstances which rendered 
the defendant liable upon it, the latter paid the agent. I am of 
opinion that this is no defense to this action. It is clear 
that if a person orders an agent to make a purchase for him, he 
is bound to see that the agent pays the debt; and the giving the 
agent money for that purpose does not amount to payment, un- 
less the agent pays it accordingly. But there are no doubt cases 
and dicta, which unless they be understood with some qualifica- 
tion, afford ground for the position taken by the counsel for the 
defendant.’’ He then quotes the dictum of Bayley, J., in 
Thomson v. Davenport, and proceeds to say: ‘* The expression 
‘ make it unjust,’ is very vague, but if rightly understood, what 
the learned judge said, is, no doubt, true. If the conduct of the 
seller would make it unjust for him to call upon the buyer for 
the money; as, for example, where the principal is induced by 
the conduct of the seller to pay his agent the money on the faith 
that the agent and the seller have come to a settlement on the 
matter, or if any representation to that effect is made by the 
seller, either by words or conduct, the seller cannot afterwards 
throw off the mask and sue the principal. It would be unjust 
for him to do so. But I think there is no case of this kind 
where the plaintiff has been precluded from recovering, unless — 
he has in some way contributed either to deceive the defendant, 
or to induce him to alter his position.’’ 

To the same effect, in the same case, were the opinions of 
Pollock, C. B., and Alderson, B. The latter said: ‘+ But there 
must be some act on the part of the creditor to warrant us in 
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saying that the payment by the debtor to his agent, is to be 
treated as a payment to the creditor.”’ 

The next case was Armstrong v. Stokes! (1872). The prin- 
ciple was discussed fully and a distinction was made between the 
case of an agent known to have an unknown principal, and that 
of an agent who is supposed himself to be the principal. Here 
the agents bought, without disclosing that they were acting as 
agents, and Blackburn, J., followed Thomson v. Davenport, and 
held that the rule laid down in Heald v. Kenworthy was too nar- 
row. He said: ‘* This makes it necessary to determine whether 
we agree in what we think was the opinion of Parke, B. We 
think that if the rigid rule thus laid down were to be applied to 
those who were only discovered to be principals, after they had 
fairly paid the price to those whom the vendor believed to be 
principals, and to whom alone the vendor gave credit, it would 
produce intolerable hardship.”’ 

It is to be noticed that Blackburn, J., dissents from the opin- 
ion of Parke, B., only as it relates to cases where the principal 
was not only unnamed, but was not known to exist, and the seller 
supposed the agent was the principal. But he leaves untouched 
the doctrine as it applies to cases where the seller deals with the 
agent, knowing him to be such, although the identity of the 
principal is not made known. . 

Again, in Irvine v. Watson,? (1879), the distinction made in 
Armstrong v. Stokes, is also quite elaborately made. In that 
class of cases where the seller knows the agent is acting for an 
unknown principal, it was held that the seller might have re- 
course against the principal, though he has bona fide paid the 
agent, unless there has been such conduct on the seller’s part, 
¢.g., delay in applying to the principal, as might justify the prin- 
cipal in concluding that the seller was not looking to his credit, 
but to that of the agent. So far at least the opinion of Parke, 
B., was followed. But as to those cases where the agent acts as 
if he were the principal, and the seller is ignorant of his true 
character, the law as stated by Parke, B., was dissented from, 


1L. R.7 Q. B. 598; 3 Eng. Rep. 25 Q. B. Div. 102; 29 Eng. Rep. 
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and Thomson v. Davenport and Armstrong v. Stokes were 
followed. In giving his opinion, Bowen, J., said: * It must 
now be taken to be the law that a seller who has given credit to 
an agent, believing him to be the principal, cannot have recourse 
against the undisclosed principal, if the principal has bona fide 
paid the agent, at a time when the seller still gave credit to the 
agent.”’ 

Irvine v. Watson, however, was taken to the Court of Ap- 
peals,' and although the decision of Bowen, J., in the main was 
sustained, the learned judges in that court did not agree with him 
in his opinion as to the distinction made below, and by Black- 
burn, J., in Armstrong v. Stokes. This court expressly dis- 
sented from the dicta of Thomson v. Davenport and Smyth ». 
Anderson, and the decision of Armstrong v. Stokes, and 
adopted the doctrine of Heald v. Kenworthy. Bramwell, L. J., 
said: ‘*It is true that in Thomson v. Davenport, both Lord 
Tenterden and Bayley, J., suggest in the widest terms that a 
seller is not entitled to sue the undisclosed principal, on discoy- 
ering him, if in the meantime the state of account between the 
principal and the agent has been altered to the prejudice of the 
principal. But * * * the opinion of Parke, B., in Heald». 
Kenworthy, seems to me preferable.’’ (Then stating that doc- 
trine), ‘* that is in my judgment, a more accurate statement of 
the law.”’ 

Again, concerning the distinction made in Armstrong v. 
Stokes, and also by Bowen, J., in the trial below, the same 
judge says: ‘It is to my mind certainly difficult to under- 
stand that distinction, or to see how the mere fact of the ven- 
dor knowing, or not knowing that the agent has a principal 
behind, can affect the liability of that principal. I should cer- 
tainly have thought that his liability would depend upon what . 
he himself knew, that is to say, whether he knew that the vendor 
had a claim against him, and would look to him for payment in 
the agent’s default.” 

Likewise Brett, L. J., says that previous to Armstrong v. 
Stokes ‘if the authorities stood there, I should have no doubt 
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that the limitation put by Parke, B., on the earlier wide qualifi- 
cation, was correct. But it is suggested that that limitation was 
overruled in Armstrong v. Stokes. I think, however, that the 
court there did not intend to overrule it, but to treat the case 
before them, as one to which the limitation did not apply.’’ 
(This was on account of the peculiar character of Manchester 
commission merchants, who were the agents.) ‘* If the case of 
Armstrong v. Stokes arises again, we reserve to ourselves, sitting 
here, the right of reconsidering it.’’ 

In the same case, Baggallay, L. J., referring to the dicta in 
Thomson v. Davenport, says: ‘* But it is to be observed that 
they were mere dicta, and quite unnecessary to the decision. 
The largeness of those dicta has since been dissented from by 
Parke, B., in Heald v. Kenworthy, and with his dissent I en- 
tirely agree.”’ 

Irvine v. Watson was also followed by Davison v. Donaldson! 
(1882). In this case the agent of the principal it was sought to 
charge was not only an agent, but he was a co-ownerand co- 
partner. Hence, any discussion of the third exception was prob- 
ably simply a dictum. Two of the judges, however, discussed 
and assented to the doctrine of Kymer v. Suwercropp, Heald v. 
Kenworthy, and Irvine v. Watson. Jessel, M. R., saying: 
“Though I am far from saying that there may not be special 
cases, in which mere delay on the part of the plaintiff would be 
held to be sufficiently misleading conduct, it may amount to a 
representation that he has been paid.”’ 

After a perusal of the above cases, it is safe to conclude that 
in England, the dicta of Thomson v. Davenport, Smyth v. An- 
derson, and Armstrong v. Stokes are overruled, and the general 
rule, limited by the exception of Parke, B., in Heald v. Ken- 
worthy, prevails. In other words, that the general rule as given 
at the beginning of this article, is subject only to the first and 
second exceptions following it, and that the third exception no 
longer exists. 

A careful examination of all the American cases, in which the 
question of an undisclosed principal’s liability arises, fails to 
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show a single case, where a seller has sought to charge a princi. 
pal subsequently discovered, the credit having been originally 
extended to an agent acting within the scope of his authority, and 
having been extended under a misapprehension of the agent’s true 
character. Notwithstanding this fact, numberless dicta have 
been made, always unnecessary in the decision of the case, and 
frequently unsupported by the authorities cited. Nearly all of 
these dicta have been in the direction of Thomson v. Davenport. 
There seems to be considerable misapprehension in some of the 
later American cases, as to what was decided in Irvine v. Wat- 
son. The dictum of Bowen, J., in the lower court is frequently 
cited in support of the qualification in Thomson v. Davenport, 
followed by the statement that the decision was sustained on ap- 
peal. Whereas it appears, that on the appeal, while the judg. 
ment was sustained, the line of reasoning, and the authorities 
upon which the decision was based, were expressly dissented 
from and overruled. 

The statement of the law in Story on Agency,' and Parsons 
on Contracts,’ is frequently followed in the American cases. This 
statement of the law was undoubtedly correct when those text- 
books were written, but it was based entirely upon the English 
decisions. But, as previously shown, this state of the law has 
been changed by the later cases. 

Taking the American cases in the order of time, the first to 
arise, in which the exception under discussion was referred to, 
was Fish v. Wood® (1855). Woodruff, J., states the general 
rule of law to be, ‘*‘ Where an agent buys in his own name, with- 
out disclosing his principal, but for his benefit, though within the 
authority of the agent; and the principal, without any notice of 
the purchase or the claim of the vendor, pays his agent for the 
goods, he cannot be made liable afterwards to the vendor.” 

This was merely a dictum and not necessary to the decision of 
the case. It was based upon the English authorities as they then 
stood, and was undoubtedly correct, as the dictum of Lord Ten- 
terden then prevailed. The facts in this case indicate that the 
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agent had no authority to pledge the principal’s credit, or to pur- 
chase for him at all, and hence, the agent did not act within the 
scope of his authority. 

The next case was Rowan v. Buttman! (1865). Here the 
principal was held liable, when discovered, for a sale to the agent, 
where the goods came to the use of the principal. It would ap- 
pear that the court here construed the intention of Lord Tenter- 
den’s limitation, as it was construed by Parke, B., in Heald v. 
Kenworthy. Referring to this early limitation to the general rule, 
Daly, J., says: ‘* But to bring the principal within this qualifica- 
tion, it must clearly appear that he would be damnified, as where 
he has settled with the agent upon the warrantable assump- 
tion that he was answerable to him.”’ 

Next in the order of time is the case of Ketchum v. Verdell ? 
(1871). The facts here show that the credit was originally ex- 
tended to the principal and nottothe agent. The principal was, 
therefore, held. McCay,J., however, says: ‘* The general rule, 
as I understand it, is that when one professes to act as the agent 
of another, even if he has no authority at all, and as such, ob- 
tains goods, which, in fact, go to the use and benefit of the prin- 
cipal, the seller may, at any time before the principal has settled 
with the pretended agent, notify the principal of the truth 
of the case and demand payment.’’ This dictum, however, 
was probably based upon the Georgia code, which is as follows: 
“Tf an agent fails to disclose his principal, yet, when discovered, 
the person dealing with the agent, may go directly upon the 
principal, under the contract, unless the principal shall have pre- 
viously accounted and settled with the agent.’’ 

Thomas v. Atkinson‘ was also decided in 1871. Here Pettit, 
J., said that ‘* the whole evidence, taken together, thoroughly 
and effectually excludes the idea of Munday’s agency.’’ Mun- 
day was the alleged agent. And the decision was evidently made 
upon that basis. Notwithstanding this, however, the court 
adopts the qualification in Thomson v. Davenport. It was sought 
to prove at the trial that the defendant (the principal) had dona 
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Jide settled with the alleged agent, and this evidence was there 
excluded. On appeal it was held error to reject this testimony; 
‘* In good faith the appellant (principal) had paid Munday ; and 
upon the theory of the appellee in seeking to hold the appellant 
liable, for a debt which Munday had contracted, the court 
ought to have permitted the appellant to prove the state of ac 
counts between himself and Munday.’’ 

Laing v. Butler’ (1885) comes next. In this case the agent 
was furnished with the money to buy hides for the principals, 
The title to the hides, as soon as purchased, vested in the princi- 
pals. The purchases were undoubtedly to be cash purchases, 
and the principals were held not liable for purchases on credit 
by the agent, as he acted withoutauthority. The court (Haight, 
J.), however, went further and asserted the following to be an 
exception to the general rule under which undisclosed principals 
are held liable: ‘*‘ Where the purchase has been made by the 
agent upon credit, authorized by the principal, but without dis- 
closing his name, and payment is subsequently made by the 
principal to the agent in good faith, before the agency is dis- 
closed to the seller, then the principal would not be liable.” 
Referring to Irvine v. Watson, he says: ‘* Bowen, J., in deliy- 
ering the opinion of the court, cites approvingly the principle 
decided in the case of Armstrong v. Stokes, and makes the dis- 
closing of the purchase for the principal, a fact distinguishing 
the case. This case was affirmed on appeal. In the case of Da- 
vison v. Donaldson, decided in 1882, the doctrine of Armstrong 
v. Stokes is again asserted.’’ If the case of Irvine v. Watson 
was ‘‘ affirmed on appeal’ the distinction referred to by Haight, 
J., was expressly dissented from and overruled. And the case 
of Davison v. Donaldson did not assert the doctrine of Arm- 
strong v. Stokes, but two of the judges, as before stated, dis . 
cussed and assented to the doctrine of Kymer v. Suwercropp, 
Heald v. Kenworthy and the opinion of the Court of Appeals in 
Irvine v. Watson, which was directly the opposite doctrine to 
that asserted in Armstrong v. Stokes. 

The latest case is Fradley v. Hyland,’ decided in December, 
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1888, and is the case which suggested the present article. Here 
sales were made to an agent, under the supposition that he was 
the principal. The agent had express instructions not to pur- 
chase on credit, but if not in funds, to call upon the principal. 
Monthly settlements were made between the principal and agent. 
The moneys left in the agent’s hands were at all times more than 
the amount of the seller’s demands. The court found from the 
evidence that the agent had no authority to make a purchase 
upon the credit of his principal. 

Wallace, J., said: ‘* It is difficult to understand how, as an 
original proposition, it could be reasonably maintained that there 
is any liability on the part of one who has employed another to 
manage his interests in a business or series of transactions, in 
which as an incident, purchases of goods are to be made: has 
given him instructions not to purchase on credit, and has sup- 
plied him with funds to purchase for cash, to a seller who has. 
sold to the person employed upon credit, and dealt with him as 
the only principal.”’ 

The court, however, does not rest here, but as a further rea- 
son for not holding the principal liable, discusses the fact of pay- 
ment to the agent. He thinks ‘* it may be accepted as the law,”’ 
that, conceding the facts in the case to warrant the inference 
that the principal gave the agent authority to buy upon credit, 
the seller could not recover against the principal. He discusses 
Heald v. Kenworthy, but holds the correct interpretation of that 
case does not apply to those cases in which the seller has given 
credit solely to the agent, supposing him to be the principal, 
and cites as authority for this interpretation, Armstrong v. 
Stokes and Irvine v. Watson, «*5 Q. B. Div. 102.’’ He evi- 
dently overlooked the latter case in the Court of Appeals, or 5 
Q. B. Div. 414, for he does not cite that opinion, in which, as 
before noticed, the entire bench expressly dissent from this dis- 
tinction, as made in Armstrong v. Stokes, and the dictum of 
Bowen, J., in Irvine v. Watson in the lower court. The other 
cases cited by Wallace, J., to sustain this view, were Fish v. 
Wood,! Thomas v. Atkinson,? Laing v. Butler,’ Clealand v. 
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Walker,’ and McCullough v. Thompson.’ It will readily be 
seen that the first three cases, previously quoted from, were 
simply dicta, as far as they discussed this exception, and the 
facts in those cases, did not require the decision of this point, 
The two last cases are not in point at all, as neither the facts nor 
the opinions warrant their citation by Wallace, J., as authori- 
ties in this connection. 

In Clealand v. Walker, the statement made by the court, 
was made as an exception to the general rule applying to 
contracts made by an agent, without original authority, but 
afterwards ratified. The exception as stated was as follows: — 

‘¢ Thus, if one was to say that he authorized another person 
to purchase property, and furnished him the money to pay for 
it at the time, this would not bind the principal to pay for 
it; if the agent had converted the money. But if the money 
was returned to him, or the purchase made on a credit, and the 
principal afterwards furnishes the means of payment, he would 
be bound for the faithlessness of the agent in not applying 
them.’’ 

- In McCullough v. Thompson, the seller, with a full knowledge 
of the principal, elected at the time of sale, to extend the credit 
to the agent, and it was held that he could not afterwards pro- 
ceed against the principal. 

In the face of all these dicta in the American courts, if a case 
should arise where a principal was sought to be charged, after 
settling with the agent, where the agent had failed to disclose to 
the creditor that he was an agent, it is difficult to say how it 
would be decided. As Blackburn, J., says in Armstrong v. 
Stokes, it may, ‘‘ originally have been a mistake in allowing the 
vendor to have recourse at all against one to whom he never gave 


credit,’? and whom he did not know in the transaction. But 


with that rule firmly established, it is certainly illogical and 
opposed to well established principles, to permit the right of the 
other party to be defeated, ‘‘ while he is not himself in fault, by 
dealings between the principal and the agent of which he bad 
no knowledge, and to which he is not a party.’’* Moreover, the 
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rule established by Parke, B., seems to be fairly reasonable. 
The principal authorizes his agent to purchase upon the credit of 
the principal. It is the contract of the principal, entered into 
for him, by his duly authorized agent, whether the seller is ig- 
norant of this fact or not. The principal reaps the benefit of 


’ the contract. He has adequate means within his power to 


protect himself, and need not settle with his agent, without first 
obtaining from him conclusive proof that the seller has been 
paid, or that the seller has, with full knowledge, elected to extend 
the credit to the agent. And if he settles with his agent before 
he has such conclusive evidence, unless the seller has by his own 
conduct misled the principal, it seems only just, that the princi- 
pal, rather than the seller, should suffer. 


Joun W. Beaumont. 
DETROIT, MICHIGAN 
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LIBEL OF THE DEAD. 


The learned historian Plutarch, in commenting on the reforms 
brought about in the laws of ancient Greece by the legislation of 
Solon, informs us that ** another commendable law of his is that 
which forbids men to speak evil of the dead; for it is pious to 
think the deceased sacred, and just not to meddle with those 
that are gone, and politic to prevent the perpetuity of discord.” 
And he therefore imposed a fine upon those who should traduce 
the memory of the dead. At a much later period, in the classi- 
cal age of Roman jurisprudence, a similar responsibility is found 
to exist, though now it is not so much an affair of public law as 
of redress for a private injury, and is based upon entirely differ- 
ent motives. A writer in the Digest states that ‘* if any injuria 
[that is, outrage or insult] is offered to the dead body of him 
whose heirs or successors we are, we may have an action for such 
injury in our own name; for it touches our own reputation if such 
an injury be done. And the same is the case if the character of 
him whose heirs we are is attacked.’’ ? 

If we turn to the English common law, we shall find that the 
notion of an injury done by assailing the memory of the dead is 
not unfamiliar to it, though now again the party to whom repa- 
ration is due is conceived to be the state and not the heir. The 
earliest authority which can be traced on this point, is a case in 
the fifth part of Coke’s reports,? to be hereafter noticed. But 
that a libel upon a deceased person was clearly recognized as 


an indictable offense at common law as early as the time of» 


Hawkins, sufficiently appears from his definition of a libel, viz.: 
‘¢ A malicious defamation, expressed either in printing or writing, 
and tending either to blacken the memory of one who is dead or 


1 Dig. 47, 10,1, 4. In another place 2 The case de Libellis Famosis, 5 Co. 
itissaid that asonmay suefordamage 125. 
done to the statue of his fatber set up 
upon his tomb. Jd. 47, 10, 27. 
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the reputation of one who is alive, and expose him to public 
hatred, contempt, or ridicule.’’' This definition, it should be 
observed, is the basis of all subsequent explanations of the juris- 
tic notion of a libel. It has been adopted, with some modifica- 
tions, not usually very important, in almost every instance 
where such a definition is demanded. It is particularly impor- 
tant to our purpose to mention that the definition of Hawkins, 
including the reference to deceased persons, has been accepted 
as correct, or repeated with slight verbal changes, in several of 
the American and later English decisions.* Further, this inter- 
pretation of the meaning of *‘ libel’’ with its double application, 
to the dead and the living, has been enacted as positive law in 
several of our State codes. Thus, in California: ** A libel is 
a malicious defamation, expressed either by writing, printing, 
or by signs or pictures, or the like, tending to blacken the mem- 
ory of one who is dead, or to impeach the honesty, integrity, 
virtue, or reputation, or publish the natural or alleged defects 
of one who is alive, and thereby to expose him to public hatred, 
contempt, or ridicule.’’* And in the very latest case on this 
subject, the court, while it refused to grant the extraordinary 
remedy of a criminal information for a libel on a dead man, ex- 
pressly said, ‘* We do not preclude the [relator] from his remedy, 
if he thinks fit to pursue it, by way of action or indictment.’’ ¢ 

We cannot doubt, therefore, that libel of the dead was indict- 
able at common law, and still is in England ; and that it is rec- 
ognized as a specific offense, by statute, in some of the American 
States, and is indictable in the others unless the common-law 
tule has been expressly changed. 


1 Hawkins’ Pl. Cr., bk. 1,¢.73, §1; or effigy, tending to provoke him to 
Bacon’s Abr., tit. Libel. wrath or expose him to public hatred, 

4 Commonwealth v. Clap, 4 Mass. contempt, or ridicule, or to deprive 
168; Clark v. Binney, 2 Pick. 114; Root him of the benefits of public confl- 
v. King, 7 Cow. 620; Ryckman v. Dela- dence and social intercourse; or any 
van, 25 Wend. 198; Rex v. Topham, 4 malicious defamation made public as 
Term, 126, aforesaid, designed to blacken and 

*Cal. Penal Code, § 248. Soin  vilify the memory of one who is dead, 
Towa Rev. Code (1880), § 4097, ‘a and tending to scandalize or provoke 
libel is the malicious defamation of his surviving relatives or friends.” 
&person made public by any writing, 4 Regina v. Labouchere, 12 Q B. 
Printing, sign, picture, representation, D. 320. 
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The same view appears to obtain on the continent of Europe. 
Thus the German criminal code of 1870 (§ 189) enacts that who- 
ever slanders the memory of a person deceased, by stating a fact 
that would have lowered him in public esteem if stated in his 
lifetime, shall be punished by imprisonment not exceeding six 
months. The prosecution can only be instituted by the parents, 
children, husband, or wife of the deceased. And in France, the 
punishment provided for this offense is imprisonment for not 
more than a year, or a fine of not more than 2,000/., or both, 
proceedings to be taken at the instance of the heirs of the de- 
ceased,! 

We are next to inquire as to the ground on which, by English 
law, a criminal liability attaches to the libeler of the dead. To 
this question the authorities all answer that the reason of the 
state’s interference is that such libels tend to stir up the surviv- 
ing relatives or friends to commit a breach of the peace by tak- 
ing summary vengeance on the slanderer. And the intention to 
provoke such a breach of public order appears to be regarded, 
as a necessary ingredient of the offense, rather than the actual 
immorality of unjustly assailing a man’s memory, or the resulting 
injury to those who bear his name. It is true that in the earliest 
case on the subject this element of intention is not clearly 
brought out. It is there said: ‘* Every libel is made either 
against a private man or against a magistrate or public person; 
if it be against a private man it deserves a severe punishment, 
for although the libel be made against one, yet it incites all those 
of the same family, kindred or society to revenge, and so tends 
per consequens to quarrels and breach of the peace, and may be 
the cause of shedding of blood and of great inconvenience. * * * 
Although the private man or magistrate be dead at the time of 
the making of the libel, yet it is punishable; for in the one case _ 
it stirs up others of the same family, blood, or society to re- 
venge and to break the peace, and in the other the libeler tra- 
duces and slanders the state and government which dies not.” ’ 
But the position taken in the sentence last quoted was not neces- 


1 Carette and Gilbert, Recueil General 2 Case de Libellis Famosis, 5 Co. 
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sarily involved in the case and did not go to the point in judg- 
ment. This cannot, therefore, be regarded as the real starting 
point of the law on the topic. The leading case is that of Rex 
y. Topham,' decided in the King’s Bench in 1791. It was an 
indictment for libel on a deceased person, but judgment was ar- 
rested on the ground that the indictment contained no allegation 
that the libel was perpetrated with a malevolent design to injure 
his memory and stir up his surviving relatives to a breach of 
the peace. This, the court said, should have been stated, for 
upon this the jury ought to deliberate, the presence of such 
motives being essential to the criminality of the act. Lord 
Kenyon further observed: ‘* Now, to say in general that the 
conduct of a dead person can at no time be canvassed; 
to hold that, even after ages have passed, the conduct of 
bad men cannot be contrasted with the good, would be to ex- 
clude the most useful part of history. And therefore it must 
be allowed that such publications may be made fairly and hon- 
estly. But let this be done whenever it may, whether soon or 
late after the death of the party, if it be done with a malevolent 
purpose, to vilify the memory of the deceased, and with a view 
to injure his posterity, then it comes within the rule stated by 
Hawkins, then it is done with a design to break the peace, and 
then it becomes illegal.’? The next case is found in America. 
Here it is held that where the editor of a sectarian newspaper 
publishes an obituary notice, in which it is stated that the de- 
ceased never used profane language, the intention of the notice 
being to promote certain religious views, it is the right of the ed- 
itor of another sectarian newspaper, if he believes such notice 
to be injurious, to state in his paper that the deceased was a pro- 
fane swearer, if such was the case and if such statement was 
made simply to counteract what is believed to be the mischief of 
the notice.? In this case, it will be seen, great stress was laid 
upon the intention, irrespective of the probable effect upon the 
law-abiding impulses of the surviving relatives. On the other 
hand, an early New York decision speaks of the ‘‘ tendency to 
disturb the public peace’’ and the ‘ probable consequences ”’ 


1 Rex v. Topham, 4 Term, 126. ? Commonwealth ov. Batchelder, 
Thatch. Crim. Cas. 191. 
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of such publications. But the particular subject was introduced 
by way of illustration only, and it is not clear that the court in- 
tended to rule that an intention to provoke acts of violence 
could be dispensed with.!' But the latest American authority is 
very specific on this point. The case was an indictment fora 
libel on a deceased person, tried in a nisi prius court in New 
Jersey in 1881. It was heldas follows: The law presumes con- 
clusively that a libel of a living man tends to a breach of the 
peace, and as the law also presumes that a man intends the nat- 
ural and probable consequences of his acts, no allegation of an 
intent to stir up a breach of the peace is necessary in the indict- 
ment; but the law does not presume that a libel of a deceased 
person tends to a breach of the peace, and hence, in that case, 
the intent to provoke a breach of the peace must be alleged in 
the indictment.? Ina recent English case, tried at assizes before 
Sir James Stephen, it was urged that as a man must be held to 
only intend the natural consequences of his acts, if a libel ona 
dead person was calculated to incite his living friends and rela- 
tives to cause a breach of the peace, then he must be accounted 
responsible for the intention. But to this the court could by no 
means agree, holding that there must be an actual (not implicit) 
intention to provoke violent reprisals.* Nor is any departure 
from the rule discoverable in the latest case in point. This was 
a case in which a foreign nobleman applied to the Queen’s 
Bench Division for a rule calling upon the defendant, the pro- 


1 Stone v. Cooper, 2 Denio, 299. 

2 State v. Herrick, 3 Crim. Law 
Mag. 174. 

8 Regina v. Ensor. An account of 
this case, with the rulings, will be 
found in 11 Va. Law Jour. 260. Sir 
James Stephen, after quoting the 
passage from Rex v. Topham, trans- 
cribed above, said: ‘‘That seems to 
me to show that a mere vilifying a 
deceased man is not enough. The 
dead have no rights and they suffer no 
wrongs. The living alone are the 
subjects of the legal protection of the 
law of libel, and that law is intended 


to protect them, not against writing 
which gives them pain, but against 
writings holding them up to contempt 
and ridicule. That may be done in 
every variety of way. There are terms 
in our language by which, though an- 
other person is mentioned, imputa- 
tions and aspersions are cast upon 
some other person. Thus, if a man’s 
mother were mentioned and vice were 
imputed to her, in order to be a dis- 
credit to her son, it seems to me clear 
that though the son might not be ex- 
pressly mentioned, the law would be 
the same.”’ 
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prietor of the newspaper called Truth, to show cause why a 
criminal information should not be filed against him, for a libel 
published in his paper upon the deceased father of the applicant. 
One of the points made against the rule was that the applicant 
was a foreigner residing abroad, and Lord Coleridge, in deliver- 
ing the opinion of the court, said: ‘*It is obvious that if we have 
regard to the principles on which, from very early times, this 
court has acted, the non-residence of the applicant in England is 
avery cogent argument against the interference of the court. 
It makes it, as a general rule, very unlikely that there should be 
any intention to provoke a breach of the peace, on the part of 
him who publishes the defamatory matter, and also, generally 
speaking, very unlikely that, in fact, any breach of the peace 
will follow. It is a matter, therefore, very important for the 
court to consider when the appeal is to its discretion; a reason 
further why, in the exercise of that discretion, the court should 
be unwilling to interfere.’’! We may, therefore, conclude upon 
the authorities, that in order to make a libel upon a deceased 
person a misdemeanor, it is not sufficient that there should have 
been a malicious design to injure the reputation and good name 
of the victim, but also there must be an intention to provoke his 
surviving relatives or friends to a breach of the peace, or at 
least to throw discredit and obloquy upon them. 

In the Roman law, as we have already seen, the injury sus- 
tained by an heir whose ancestor was made the subject of a 
malicious libel might be redressed by a civil action. In order 
to fully understand the reasons for the existence of such a rule, 
it is necessary to take into account one or two circumstances 
which exercised an important influence on the spirit of Roman 
jurisprudence. In the first place, as is well known, the Romans 
laid the greatest stress upon family rights and relations. Stand- 
ing in unbroken historical connection with that primitive era 
when the family, not the individual, was the social and civil unit, 


1 Regina v. Labouchere, 12Q. B.D. is not a misdemeanor unless it is cal- 
320; s.c. 5 Crim. Law Mag. 834. In culated to throw discredit on living 
Stephen’s Crim. Law Dig. 184, itis persons.” And see 3Chit. Crim. Law, 
stated that “the publication of a libel 868. 
on the character of a deceased person 
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the jurists of the Antonine age would be very apt to regard an 
insult to any member of the family as an injury put upon all, 
and to consider the good name of the ancestor as descending to 
and forming part of the character and personality of the heir, 
Thus, *‘an outrage upon our dead,’’ says the writer in the Di- 
gest, ‘*touches our reputation.’”’! This conception would be 
further strengthened by the familiar notion of ‘* universal suc- 
cession,’’ that is, the investiture of the heir with the whole 
aggregate of property, rights, claims, obligations, duties and re- 
lations of the decedent; in which succession, by a juristic fiction, 
he continued the personality of the ancestor for what we should 
call purposes of administration. And in the next place, it is to 
be remembered that sensitiveness to insult or ridicule was a dom- 
inant trait of the Roman character. They were an eminently 
self-respecting people. Sturdy in their virtues; formal and 
ceremonious in their external life; keenly conscious of the dig- 
nity and privileges of Roman citizenship; with none of the 
free spontaneity of the Greeks, but with far greater talent for 
organization and administration; paying the most punctilious 
regard to decency, honor and the esteem of their fellow-men,— 
it was but natural that their laws should reflect the national spirit, 
in offering to redress, by civil action, any species of insult, satire, 
affront, or gibe which could be considered as derogatory to theself- 
esteem ofafree Roman. Hence we are not surprised to find libel 
of one’s ancestors included in their category of actionable wrongs. 

It is to be expected that the same view of the subject would be 
taken in those countries whose juristic notions are derived from the 
Roman law, even without reference to any similarity of national 
character. Accordingly we find that, in France, it has been held 
by the Court of Cassation that the law on the subject of defama- 
tion (art. 13 of the law of May 17, 1819) applies tocalumny on | 
the dead as well as the living, and that the heirs of the deceased, 
or any one of them, can take the appropriate action. One of 
the reasons given in the judgment is that the heir may sustain 
actual injury from an imputation addressed to the memory of his 
relative, although the defamation does not attack him personally.’ 


1 Dig. 47, 10, 1, 4. ral des Lois et des Arrets, 1860, vol. 
2 Carette and Gilbert, Recueil Gene- 1, p. 657. The court also proceeded to 
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It is entirely otherwise in English law. There is no instance 
in the books of a civil action for damages being brought upon a 
libel of the dead. Nor would the courts, it is believed, ever sus- 
tain such a suit if brought. The good reputation which a man 
leaves at his death may be prized as ‘‘ the heritage of a good 
name,’”’ but in the eye of the law it is neither personalty nor 
realty — it descends neither to the executor nor the heir. It is 
not such property as can be feloniously abstracted by the thief 
who ‘* filches from me my good name.’’ Nor is the preservation 
of it regarded as a right subsisting in the surviving relative. A 
man’s right to impunity from libelous attacks on his own repu- 
tation is indeed a jus in rem, and the infringement of it is a tort 
which gives ground for an action. But if we search for the true 
philosophy of this principle of law we shall probably find it in 
the fact that a man’s good reputation is regarded as a species of 
incorporeal property —a part of his business equipment, so to 
speak — and therefore a substantive element in his chances for 
prosperity and a successful career. This view derives support 
from the rule, that in cases of oral slander, words are not gen- 
erally actionable per se unless spoken of a man in the conduct of 
his business or profession. (The case of words imputing an in- 
dictable offense is not a true exception, because the consequent 
exposure to prosecution is really a form of special damage.) 
And if words are actionable when printed and published which 
would not be so when merely spoken, the reason seems to be 
that the greater and more general publicity of a libel may cause 
the imputation to injure the man in his profession or business, 
indirectly, by creating a general sentiment against him, although 
the same language, in the minds of a few hearers, might not have 
tended directly to that result. At any rate, the ground for the 
legal protection of a man’s right to his good name and character 
must bethat the preservation of this right is essential to his full 


say that the limit thus imposed on or of his attacks, and will not con- 
defamation cannot put any restraint found the necessity and the license of 
on the writing of history since ‘‘the history with the malice of a libelous 
judge willalways be able to discover document, nor find a man guilty of 
the good or bad faith of the writer, to the offense except where he perceives 
appreciate the objects of his criticisms an intention to injure.” 
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enjoyment of his other legal rights, personal, social, and civil, 
From this reasoning it follows that a libel upon a person’s de 
ceased relative is not an actionable wrong to himself. The only 
possible exception would be found in a case where a libelous 
publication, though mentioning a deceased person exclusively, 
should make a statement of certain facts which, if true, would 
be attended by certain necessary consequences, and where those 
consequences should have such a relation to a living person and 
be of such a nature that the allegation of them, if made directly 
against the living person, would be libelous. A libel of this 
character might conceivably furnish a cause of action to the sur- 
vivor, if its application to him were made out by a proper in- 
nuendo. But even herethe real ground of liability would be the 
injury to the living, not the defamation of the dead. It has 
sometimes been argued that to give an action for defamation of 
this kind to the surviving relatives would be promotive of right 
and justice,? but it certainly seems to be foreign to the spirit 
and the technical ideas of the common law. 

In connection with the whole subject of libel of the dead, it 


must be observed that the criminal responsibility for defamation 


1 A writer upon the law of defama- 
tion observes: ‘The ground for pro- 
ceeding against a libeler of the dead 
being that his act is calculated to lead 
toa breach of the peace amongst the 
living, such a person is an offender 
against public justice. Hence he who 
unlawfully defames the dead is amen- 
able only to the criminal law of the 
country, and he cannot be proceeded 
against ina court of civil jurisdiction. 
He is, in fact, in the same position as 
the libeler who sends his libel in the 
form of a letter to the person whom 
he attacks — an act which, as we have 
seen, renders the party liable to in- 
dictment, but not to pay damages in 
an action.”? Flood on Libel, 71. And 
see Holt on Libel, 236. 

2 Thus a writer in an English jour- 
mal says: ‘It seems to us that much 
might be said in favor of giving a civil 


remedy to those who are injured by 
libels on their deceased relations. We 
have already observed that we can 
recognize no hardship on the author 
of a libel on a dead person in his in- 
ability to defend himself solely onthe 
ground that the statement is true; but 
it certainly seems to be hard on the 
party injured that his only remedy is 
by indictment. If he were entitled to 
bring an action he could thus chal- 
lenge the defendant to prove his as- 
sertions, and if the latter did not set 
up & justification, it would afford the 
strongest inference that they were 
false. In the case, however, of an in- 
dictment, no such inference arises 
from the absence of a plea of justifi- 
cation, since the mere trath of the 
statement does not constitute a de- 
fense to the criminal proceeding.” 59 
Law Times, 257. 
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putsno undue restraint upon the writing of just and truthful 
history, though the characters upon the historian’s page may 
have but lately joined the majority. He may examine and dis- 
cuss their public acts, analyze their gifts and natures, and make 
his comments on their conduct, without fear of the law. But 
his tone must be just and impartial, not malevolent, and his pur- 
pose honest and fair, not sinister. In that case he may claim 
the same immunity on the ground of privilege that is possessed 
by those who write of the living. 


H. Buack. 
WasHINGTON. 


INTEREST IN ADVANCE ON A DEMAND NOTE, 


DOES THE PAYMENT AND RECEIPT OF INTEREST IN 
ADVANCE ON A DEMAND NOTE IMPLY A CON. 
TRACT OF FORBEARANCE? 


The case of Penfield v. Taylor, lately decided in the Hartford 
County Court of Common Pleas, Connecticut, involved questions 
very interesting and important, and which seem never to have been 
decided by any court of last resort, in the form in which they 
were there presented. It is understood that the decision was 
rendered upon the unofficial advice of the judges of the Supreme 
Court of Errors, who were consulted by the Common Pleas 
judge. 

The case was for foreclosure of a mortgage. The mortgage 
note, dated May Ist, 1888, was by its terms payable on demand, 
with interest payable in advance, semi-annually. No interest 
was paid when the note was given, but a few days later a part, and 
in August the remainder, of the interest in advance to November 
lst, 1888, was paid, and a receipt given therefor, expressly 
stating the receipt of the money, ‘ interest in advance to Noven- 
ber Ist.’’ In September the payee indorsed the note to the 
plaintiff, who immediately demanded payment, and brought the 
action for foreclosure. The answer set up the payment and re- 
ceipt as acontract of forbearance till November Ist. A demurrer 
to this answer was sustained. 

No case was cited in which a precisely similar state of facts 
existed. 

In Massachusetts the decisions strongly favor the payee, go- 
ing far beyond the requirements of the Connecticut case. 

The earliest case, Oxford Bank v. Lewis,' though relied upon 
by the later cases as a full authority, is very uncertain in its 
terms as reported. It is impossible to determine whether the 
statement in the opinion that ‘* the payee reserved the right to 


1 8 Pick. 458. 
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sue’’ is a conclusion of law, or a statement of fact, and on this 
question the significance of the case depends. 

Blackstone Bank v. Hill! expressly relies upon the custom of 
the bank as controlling the rights of the parties. 

Bank v. Willard,? while denying that the receipt of interest in 
advance is a legal bar to a suit at law, admits that a contract not 
to sue, enforceable in a counter action, is implied. 

But in Agricultural Bank v. Bishop® the court, relying for 
authority on Bank v. Lewis and Bank v. Hill,‘ declare that the 
receipt of interest in advance, even with a mutual understanding 
that the payment of the principal should be delayed, does not 
constitute a binding contract for delay. 

It will be seen that this case, while extreme in its own doc- 
trine, is insufficiently supported by the authorities upon which it 
relies. 

In Haydensville Bank v. Parsons® the court seem to show 
some doubt, and rely largely upon the fact that the payee had re- 
fused to accept interest as inéerest, but had indorsed it as re- 
ceived ** cn the note. ”’ 

The Maine cases closely follow those of Massachusetts. Staf- 
ford Bank v. Crosby,® and Crosby v. Wyatt,’ rely upon the 
custom of the banks, but other cases go far in support of the 
Massachusetts doctrine. The Rollins case holds that receipt of 
interest did not prove a contract, though the jury found that the 
payee intended to bind himself to delay. 

Russell v. Brown,’ a recent case, holds that the receipt of inter- 
est in advance, thougha sufficient consideration for an agreement, 
is no evidence of such agreement, and ought not to go to the jury. 

The leading English case on this subject is White v. Blake,” 
which strongly holds that the receipt of interest in advance is 
prima facie a bar to an action in equity. The court say: ‘If 
in such a case the payment of interest could be explained con- 


110 Pick. 129, 7 23 Me. 156. 

217 Pick. 282. 8 Freemason’s Bank v. Rollins, 13 
3 6 Gray, 317. Me. 202; Lime Rock Bank »v. Mallett, 
4 Supra. 34 Me. 547; s. c. 42 Me. 349. 

5 138 Mass. 53. 9 21 Mo. App. 51. 

* 8 Greenl. 191. © 1 Young & Collier’s Exch. 420. 
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sistently with the action, that would alter the case; but if jt 
appeared simply that the six months’ interest had been given, 
what could the imagination suggest but a contract ipsissimis 
verbis that the creditor should not sue for that time.’’ 

The syllabus of this case is quoted as law by 2 White & 
Tudor’s Leading Cases in Equity’ and by Burge on Suretyship? 

In People’s Bank v. Pearsons * the court say: ‘* To the ques- 
tion, why was this interest paid in advance? there can be but 
one reply. It was to obtain the delay, and for nothing else, and 
the payment of interest in advance necessarily supposes a delay 
of the principal.”’ 

In Indiana the cases are many which hold a payment of inter- 
est in advance prima facie evidence of a contract to forbear.‘ 

Other authorities to the same effect are cited in note.® 

The case of Gardner v. Gardner*® goes another step in favor 
of the maker who has paid interest in advance, holding as 
follows : — 

‘¢‘ Our next inquiry is as to the effect of the act of the creditor 
in receiving payment of interest in advance after the maturity 
of the debt. Does this necessarily imply an agreement on the 
part of the creditor to extend the time for payment to the day 
up to which he has received the interest, or is it, as the circuit 
judge held, merely prima facie evidence of such agreement, 
which may be rebutted by other evidence. It seems to us that 
when the creditor receives from the principal debtor after the 
maturity of the note, payment of interest in advance, this neces- 
sarily implies an agreement on the part of the creditor to give 
time, and that he thereby debars himself of the right to sue 
upon the original contract, until the time arrives up to which be 
has paid interest. 

‘« Interest is defined to be ‘ the compensation which is paid by - 
the borrower of money to the lender, or by the debtor to the 


1 *p, 986. Preston v. Henning, 6 Bush, 556; Scott 
2 p. 206. v. Saffold, 37 Geo. 370. See also Wal- 
3 30 Vt. 714. ters v. Swallow, 6 Wharton, 446; Union 
4 Hamilton v. Winterrowd, 43 Ind. Bank v. McClung, 9 Humph. 98; 7 
894; Woodburn ». Carter, 50 Id. 376. Wait’s Act. & Def. 59; Brandt on 
5 Wakefield v. Truesdell, 55 Barb. Guaranty & Suretyship, sec. 305. 
602; Warner v. Campbell, 26 Ill. 286; 6 23S. C. 593. 
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creditor for its use.1’ Hence when a creditor receives interest 
on his debt up to a certain period, he receives compensation for 
the use of his money for that period, and until that period ar- 
rives he cannot demand payment, for * * * he has by 
necessary implication agreed that the debtor shall have the use 
of the money for which he has paid; * * * otherwise a 
creditor who should, after the maturity of his note, receive 
interest on it for twelve months in advance, might the very next 
day bring suit against his debtor, and recover the very money 
the use of which for twelve months the debtor had already 
bought and paid for. * * * We think the error was one of 
law in not holding that the receipt of interest in advance was 
conclusive evidence of such contract, unless the creditor showed 
that it was a mistake, or that there was a special agreement at 
the time that his immediate right of action on the note should 
not be suspended.”’ 

It will be seen that the decisions upon this topic fall into three 
classes: 1. The Massachusetts, Maine and Missouri cases, which 
hold that the receipt of interest in advance raises no presump- 
tion of a contract of forbearance, and that an express contract 
must be proved; 2. The cases in Vermont, New Hampshire, 
New York, Pennsylvania and other States, and the dicta in text- 
books, which hold that such receipt is prima facie evidence of 
such contract; and 3. The South Carolina decision that such 
presumption is conclusive, except against an express contract, 
that no forbearance should be given. Perhaps the contradiction 
between the second and third classes is more in language than in 
reality. 

A logical distinction is made in Crosby v. Wyatt:? ** Where 
the note is by its terms made pay«ble on demand, and the inter- 
est in advance is received at the time of making it, and not 
indorsed, this rule (that a contract is presumed) may not ap- 
ply * * * for that would be to contradict the written instru- 
ment. * * * But any agreement entered into subsequent to 
the making of the note could not be liable to that objection.” 

Considering the rule, that a prima facie presumption of a 


1 1 Bouvier L. Dict., Verbo Interest. 2 10 N. H. 323, 
VOL, XXIII. 40 


] 
| 
| 
y 
t 
t 
tt 
on 
7 4 
on 


592 INTEREST IN ADVANCE ON A DEMAND NOTE, 


contract for delay is raised, to be settled by the great preponder. 
ance of -authority and by the weight of reason, how will the 
application of the rule to the facts stated at the beginning of 
this article result? The theory upon which the case was decided 
was this, that the presumption being only prima facie, the fact 
that the note provided for payment of interest in advance, and 
also for payment of the principal on demand, overcame the 
presumption of a contract for delay. The payment was made 
in partial fulfillment of the requirements of the note, and not 
to contravene or override its provision as to payment on de- 
mand. 

On the other hand, it may be plausibly said that, if as a gen- 
eral principle of commercial law the receipt of interest in 
advance implies a contract of forbearance, the stipulation for 
* such payment would include, by necessary implication, a stipula- 
tion for the delay which is a legal incident thereto. Is not the 
contract analogous to a contract by which a tenancy at will is 
created, rent, however, to be paid monthly in advance? In that 
case a landlord certainly could not oust the tenant during the 
month for which he had received rent. 

Demand notes are constantly used where the intent of the 
parties is a loan of merely indefinite duration, and many cases 
hold that the circumstance that a demand note draws interest 
payable at stated intervals raises a presumption that the note 
was intended to be a continuing security, and prevents it from 
becoming an overdue note,' until the expiration of at least one 
interest period. May not the constant collectibility of a demand 
note be also qualified by a provision for payment of interest in 
advance? 

It is a singular fact that every one of the cases cited in this 
article arose between payee and surety. In not a single case | 
that I have found has the question arisen between the payee and 
maker of the note. This surprising absence of adjudication 
upon a contract which is, in New England at least, of very com- 
mon occurrence, leads irresistibly to the conclusion that the bar 


1 Lockwood v. Crawford, 18 Conn. 372; Hayes v. Werner, 45 Conn. 252; 
Wethey v. Andrews, 3 Hill, 582. 
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have commonly supposed that a complete bar to the maintenance 
of a suit was established by the receipt of interest in advance. 
It is to be wished that the entire subject might he passed upon 
by some court of commanding influence, and so thoroughly in- 
vestigated and exhaustively treated as to make a precedent 
which might be followed with confidence. 


Epapuropitus Peck. 
BRISTOL, CONN. 
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THE INDEPENDENCE OF THE DEPARTMENTS OF 
GOVERNMENT. 


In the American Law Review! for 1887, Mr. Sydney G, 
Fisher reviewed the subject of this article and came to conclu- 
sions very different from those supported by a prior article? of 
the present writer. He maintains that the departments are not 
in the main independent, and tells us that the view we maintain 
is untrue, because it is too general: its advocates are misled by 
confining their view to cases of the nature of Jackson’s veto of 
the bank bill ; they never consider it in relation to the execution 
of the laws of Congress or of judgments of the judiciary, by 
the President. Should the President refuse his assistance (as 


Jackson did in the Cherokee Indian case) to execute a judgment 
of the Supreme Court, he would be assuming the part of a court 


of appeals. It is his bounden duty in all cases to execute their 
decisions, where his assistance is needed. In the same way, as 
to the duty of executing acts of Congress, he contends that the 
President is bound in all cases to enforce them. If he refuse to 
execute any act of Congress, he is assuming legislative func- 
tions and thereby ‘‘ taking away from Congress the power which 
the constitution has expressly given.’’ If he has this right, then 
jaws are but recommendations, ‘‘ and our President has all the 
dispensing power that was claimed by James the Second.” 
That there is apparent force in this view is freely admitted, 
but I cannot but think that study of the subject will strengthen 
the other view — that each department of government is in these _ 
questions independent and co-ordinate * and can inquire into the 


1 Vol. xxi., pp. 210-27. 
2 March-April number, 1885, pp. 
175-203. 


but it is surely plain enough. The 
first word is intended to indicate that 
each department is free to form and 


8 Some have objected to the use of 
the terms independent” and ‘ co- 
ordinate’? in this connection as not 
distinctly indicating what is meant, 


act upon its own best judgment, with- 
out being controlled by the opinion of 
any other: while co-ordinate includes 
in addition the theoretical intent that 


quite a number of cases obeyed writs of mandamus. The bet- 
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constitutionality of any proceeding it may be called on to under- 
take — being liable, of course, for its errors. Ifthe President 
must execute all laws,’ he must execute an ex post facto law or 
any other law flying in the teeth of the constitution: a partisan 
statute passed over his veto can rob him of his right to be com- 
mander-in-chief, to nominate to or remove from office, or of any 
other right expressly conferred upon him ; and it is at once evi- 
dent that in these cases Congress would be quite as plainly 
taking away from the President the power which the constitution 
has expressly given. A two-thirds majority could alter at will 
many important provisions of the constitution, and the members. 
could only be called to account at a re-election. That instru- 
ment would not in these cases be self-supporting, and would 
furnish none of those checks of which we have all heard so much. 
But, if the contrary view is true, the check-system comes into 
perfect play; for then the President’s right to refuse his assist- 
ance to an unconstitutional law will check Congress, while the 
risk of impeachment will check the President. 

Similar difficulties may arise as to the duties of the executive 
in regard to judicial decrees. Jefferson refused to obey a sub- 
pena duces tecum in the Burr trial, and instructed Madison to 
refuse to recognize the jurisdiction of the court in Marbury v. 
Madison ;? Jackson declined to assist in enforcing the Supreme 
Court’s decree in Worcester v. Georgia; * and other cases have 
occurred in our history where the executive has refused to 
be bound by the decisions of the judiciary on constitutional 
questions; but, on the other hand, our executives have in 


the departments shall work in differ- to remember that he is also required 
ent paths, all aiming for one object, to take an oath—and he is the only 
but also includes the idea of equality officer from whom such an oath is 
or of not being sub-ordinate—thus required—to “ preserve, protect, and 
providing for the case where the defend the constitution.’’ Moreover, 
theoretical intent is violated by one the constitution is but a law of a high 
department’s wrongful act. degree, and is therefore one of the 
1 Those who maintain such to be very laws which he must see executed. 
the President’s duty refer always to 2? Marbury v. Madison, 1 Cranch, 
the constitutional provision that he 177, and Van Buren’s Political Parties 
shall ‘take care that the laws be faith- in the U. S. 283-6; 291-3; 304. 
fully executed; ’? but they do not seem 8 6 Peters, 515. 
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ter opinion seems to be that the courts cannot rightfully issue a 
mandamus to the executive, but they have been issued in quite 
a number of cases,' and many maintain that they must in all 
cases be obeyed. The subject cannot be gone into at length 
here; but to maintain that the executive must obey all judicial 
decrees and must aid in their enforcement against citizens (if 
assistance is needed) certainly puts the executive in an entirely 
subordinate position ; it is entirely at variance with the view held in 
England, and it results in some strange anomalies. Thus, when the 
same question is differently decided inthe State and Federal courts 
(the latter having jurisdiction from citizenship only), both the 
President and the Governor would be obliged to enforce the re- 
spective decrees, but they could.not both be enforced, as they 
are at times radically inconsistent. Two holders of the same 


series of bonds have been decided ? to be and not to be entitled 
to a mandamus; the same will has been contrarily interpreted ;* 


and doubtless other irreconcilable conflicts have occurred. 


1 Cooley’s Constitutional Limita- 
tions, *116, and cases cited in foot- 
note, and see also Gray v. State, 72 
Ind. 567 (where a mandamus was 
issued), and Turnpike v. Brown, 8 
Baxter (Tenn), 490; R. R.v. Lowry, 61 
Miss. 102, and People v. Cullom, 100 
Illinois, 472 (where the court held 
they could notissue the writ). High 
(Extraordinary Remedies, §§ 118-123) 
also examines the subject, and thinks 
the weight of authority so clearly 
against the court’s power that it may 
almost be considered the established 
doctrine that they have not the power. 
Cooley writes that ‘‘ it is clear the ex- 
ecutive could not be subjected to com- 
pulsory process in any case without 
degrading the executive authority to 
a position of inferiority and depend- 
ence”? (Article in Internat. Review 
(1875), II., 78, and see also his article 
in same Review (1876), III., 325-8: he 
seems to be of opinion that the execu- 
tive would be entirely right to refuse 
to obey in proper cases). There are 


also a few instances where the judici- 
ary have seen fit to try the Gover- 
nor’s title in case of a contest; one in 
Wisconsin, for which see Attorney- 
General v. Barstow, 4 Wisconsin, 567; 
Tuttle’s Wisconsin, 309-321; Cooley’s 
Constitutional Limitations, *623-5; 
one in Arkansas, for which see Baxter 
v. Brooks, 29 Arkansas, 173; article by 
Judge Cooley in Internat. Review 
(1875), III., 73-6; one in W. Virginia 
still in progress. The subject cannot 
be gone into here, but examination 
will show that the judiciary has not 
signalized its fitness for the purpose. 

2 Thompson v. Lee Co., 3 Wallace, 
827, and Ex parte Holman, 28 lowa, 88. 
See also Butz v. Muscatine, 8 Wallace, 
575. 

3 Lane v. Vick, 8 Howard, 464. 
See also Foxcraft v. Mallet, 4 How- 
ard, 353; Williamson »v. Berry, 8 How- 
ard, 495 (Cf. Suydam v. Williamson, 
24 Howard 427); Neves v. Scott, 13 
Howard, 268. 
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Again, if the executive must execute all laws and all judicial 
decrees, it must continue to execute a law which has been held 
unconstitutional by the courts: it must vex and harass the pub- 
lic with laws which the legislature had no right to enact, and 
must continue to appoint officers to carry out a tax law which is 
yoid and which produces no revenue. We all know that this is 
not done: the law which is held unconstitutional often remains 
on the statute-book, unrepealed and equally unexecuted, for long 
periods. 

Though the prevalent opinion? to-day is certainly against the 
asserted independence of the departments, yet it is quite as clear 
that the earlier view favored it. Thus, in the Federalis/, there 
is a discussion of the subject from the 47th to the 51st number 
by Madison and Hamilton, and the latter finally writes in num- 
ber 51: ‘* To what expedient then shall we finally resort, for 
maintaining in practice the necessary partition of power among 
the several departments, as laid down in the constitution? The 
only answer that can be given is, that as all these exterior pro- 
visions are found to be inadequate, the defect must be supplied, 
by so contriving the exterior structure cf the government, as that 
its several constituent parts, may, by their mutual relations, be 
the means of keeping each other in their proper places. * * * 

* But the great security against a gradual concentration of 
the several powers in the same department, consists in giving 
to those who administer each department, the necessary consti- 
tutional means, and personal motives, to resist encroachments of 
the others. The provision for defense must in this as in all other 
cases, be made commensurate to the danger of attack. Ambi- 
tion must be made to counteract ambition. The interest of the 


1 Judge Story is usually quoted on the Federalist) of the usurpation will 
thisside, but his opinion is notsoclear: depend on the executive and judiciary 
on one occasion (On the Constitution, departments.’’? And even Pomeroy 
§ 893) he writes: “‘But it may be concedes (Const. Law, § 668) that the 
asked * * * whatistobetherem- President may refuse to execute a law 
edy, if there be any misconstruction of opposed to the letter of the constitu- 
the constitution on the part of thegov- tion, or which attempts to regulate 
ernment of the United States or its his official action —in the latter case 
functionaries? * * * In the first with the view, however, of raising a 
Place, if this should be by Congress, case for the judiciary. 

‘the success (quoting from No. 44 of 
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man must be connected with the constitutional rights of the 
place. * * * In framing a government, which is to be ad- 
ministered by men over men, the great difficulty lies in this; 
you must first enable the government to control the governed; 
and in the next place, oblige it to control itself.’’ 

Mr. Jefferson wrote upon the subject more than once; but 
nothing could be more conclusive as to his opinion than the fol- 
lowing: ? In suits before them, the judiciary, of course, de- 
cide for themselves. The constitutional validity of the law or 
laws again prescribing executive action, and to be administered 
by that branch ultimately and without appeal, the executive 
must decide for themselves also whether under the constitution 
they are valid or not.’’ And further on, to make still more clear 
his meaning that each department has the right to adhere to and 
defend its construction: ‘* It may be said that contradictory de- 
cisions may arise in such cases and produce inconvenience. This 
is possible and is a necessary failing in all human proceedings.” 
Mr. Madison’s opinion has often been quoted, but the follow- 
ing * will bear reproduction: As the three departments are co- 
ordinate, ‘‘ and each equally bound to support the constitution, 
it follows that each must in the exercise of its functions be guided 
by the text of the constitution according to its own interpretation 
of it;’’ and he, also, then goes on to recognize the possibility of 
irreconcilable ’’ interpretations by the different departments. 
Chief Justice Marshall, also, is on record as holding the doctrine 
of independence; in his famous speech upon the case of Jona- 
than Robbins, where the main question was whether the sur- 
render of an alleged criminal under the treaty of 1794 was for 
judicial or executive cognizance, he states his second proposition 


1In speaking of the judiciary and will,but merely judgment; and must 


its weakness (in No. 78), Hamilton 
refers to the powers of the other de- 
partments and then goes on: ‘The 
judiciary, on the contrary, has no influ- 
ence over either the sword or the purse; 
no direction either of the strength or of 
the wealth of the society; andcan take 
no active resolution whatever. Itmay 
be truly said to have neither force nor 


ultimately depend upon the aid of the 
executive arm for the efficacious ex- 
ercise even of this faculty.” Italics 
in the text and foot-note are mine, ex- 
cept of the words force and will. 

2 Quoted in Johnson’s Impeach- 
ment, II. 163. 

8 Works, IV., 349. 
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thus:! That the case was a case for executive and not for ju- 
dicial decision. He admitted implicitly the division of powers 
stated by the gentleman from New York, and that it was the 
duty of each department to resist the encroachments of the 
others.’’ And the same great authority writes as follows on an- 
other occasion: ? ** Certainly all those who have framed written 
constitutions contemplate them as forming the fundamental and 
paramount law of the nation, and, consequently, the theory of 
every such government must be, that an act of the legislature 
repugnant to the constitution is void. * * * Thus, the par- 
ticular phraseology of the constitution of the United States con- 
firms and strengthens the principle, supposed to be essential to 
all written constitutions, that a law repugnant to the constitu- 
tion is void; and that courts, as well as other departments, are 
bound by that instrument.’’ James Wilson, of Pennsylvania, 
too,—a leading member of the Federal Convention and the lead- 
ing supporter of the constitution in the Pennsylvania ratifying 
convention — has used language too plain to be mistaken or in- 
terpreted away. In his Lectures on Law in 1790-91 before the 
then College of Philadelphia, he writes: ‘‘ The independency of 
each power [or department of government] consists in this, that 
its proceedings, and the motives, views, and principles, which 
produce these proceedings, should be free from the remotest in- 
fluence, direct or indirect, of either of the other two powers. 
But further than this, the independence of each power ought not 
toextend. Its proceedings should be formed without restraint, 
but when they are once formed, they should be subject to con- 
trol. * * 

‘We are now led to discover, that between these three great 
powers of government, there ought to be a mutual dependency, 
as well as a mutual independency. We have described their in- 
dependency; let us now describe their dependency. It consists 
in this, that the proceedings of each, when they come forth into 
action and are ready to affect the whole, are liable to be exam- 
ined and controlled by one or both of the others.’’ * 


1 Benton’s Abridgment, II., 462. § Wilson’s Works, 1, 409-11. Pre- 
* Marbury v. Madison, 1 Cranch, cisely the same idea, from a slightly 
177, 180, different point of view, has been ex- 
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If any reader thinks that Wilson’s next two paragraphs show 
that he considered the legislature’s dependency on the executive 
to be confined to the latter’s power of veto only, the answer is to 
be found in the other words to the effect that the proceedings of 
each department, when they are going into action, are liable to 
be examined and controlled by one or both of the others. And 
a still stronger answer and a conclusive proof of Wilson’s opin- 
ion is to be found in one of his speeches’ in the ratifying Con- 
vention of Pennsylvania, where, after referring to the judiciary’s 
right to refuse its sanction to an unconstitutional law, he says 
expressly: **In the same manner the President of the United 
States could shield himself and refuse to carry into effect an act 
that violates the constitution.’’. 

But the question has already arisen in our history in several 
instances: in 1824, while Attorney-General, Mr. Wirt wrote an 
opinion? upon an injunction obtained in a Federal court against 
executive officers forbidding them from paying certain money to 
a certain person ; and took the ground that the executive branch 
could assert its independence and refuse to submit to the author- 


ity of the court. But, already, in 1822, during Monroe’s time, 
the point had arisen more distinctly. In executing the act of 2 
March, 1821, to reduce and fix the military peace establishment, 
Monroe claimed that he had the right to transfer of his own mo- 


pressed by Madison in a letter quoted 
atthe end of my prior article. After 
saying that each department must be 
guided by the text of the constitution, 
according to its own interpretation, he 
goes on: ‘*In the event of irreconcil- 
able interpretations, the prevalence of 
the one or the other department must 
depend on the nature of the case, as 
receiving its final decision from one or 
the other, and passing from that de- 
cision into effect, without involving 
the functions of any other.” 

1 Pennsylvania and the Federal Con- 
vention, published by the Historical 
Society of Pennsylvania, Philadelphia, 
1888: pp. 804-5. It seems to me a re- 
markable instance of the depth of the 


discussions of the constitution that 
even one person should have foreseen 
this contigency and have discussed it. 
It was, however, also seen with some 
clearness by Mr. Maclaine of N. Caro- 
lina: see the debates in that State 
(Eliot, IV., 140] wherehe says: “The 
officers are only to be sworn to sup- 


port the constitution, and therefore - 


will only be bound by their oath so far 
as it shall be strictly pursued. No 
officer will be bound by his oath to sup- 
port any act that would violate the 
principles of the constitution.” 

2 Opinions Attorneys-General, I, 
681-6. See also Taney’s opinion in the 
case of the jewels of the Princess of 
Orange. Ibid II., 482-93: 496-9. 
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tion officers from one corps to the same grade in another corps, 
and he further asserted a right to nominate and appoint to newly 
created offices — ‘‘ original vacancies’? — any individual he 
might please. The Senate denied these claims and was of opin- 
jon that the act in question limited the executive discretion to a 
choice from a certain class only, and refused on this ground to 
confirm certain nominations and appointments, which had been 
made during the Senate’s recess. In a message! upon the sub- 
ject, Monroe wrote: ‘*In filling the original vacancies in the 
artillery and in the newly created office of Adjutant-General, I 
considered myself at liberty to place in them any officer belong- 
ing to any part of the whole military establishment, whether of 
the staff or line. In filling original vacancies, that is, offices 
newly created, it is my opinion, as a general principle, that Con- 
gresshave no right under the constitution to impose any restraint, 
by law, on the power granted to the president, so as to prevent 
his making a free selection of proper persons for these offices 
from the whole body of his fellow-citizens. * * * I shall 
only further remark, that if that impression is well founded, all 
objections to these appointments must cease. Ifthe law imposed 
such restraint, 7¢ would in that case be void.’’? The Senate still 
insisted upon its interpretation and disapproved the nominations 
and appointments which had been made to fill the original vacan- 
cies, so Monroe had to yield upon this point, as it is admitted on 
all hands that the Senate’s confirmation is in such cases neces- 
sary and that its reason for disapproval cannot be inquired into. 
But in the case of the transfer from one corps to another [Col. 
Lindsay], where no new commission was needed, Monroe seems 
tohave carried his point against the opinion of the Senate. The 
actual difference was, it is true, only between the executive and 
one branch of Congress, but the point at issue was as to the 
power to control executive action by an act of Congress, and it 
has been seen that Monroe asserted his independence broadly. 
His words that laws in derogation of the right he claimed would 
be void, can only mean that he would not obey them. 


' Niles’ Register, XXII., p. 411. 2 Italics mine. 
See also Ibid., pp. 406-7: 415: 423: for 
other matters bearing on the case. 
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The question has also been curiously presented by the passage 
of other laws thought by the President to infringe upon his 
constitutional right of appointment. The Sundry Civil Bill of 
June 25, 1860,' contained a clause appropriating $500,000 for the 
completion of the Washington aqueduct, to be expended accord- 
ing to the plans and estimates of a certain officer [naming him] 
and under his superintendence. When the bill came before Br. 
chanan for his signature, he sent a special message * to Congress 
upon the subject, objecting to the above features of it as an in- 
fringement of his rights, and declaring that he should consider 
the naming of the special officer by Congress as merely a recom- 
mendation. He signed the bill, but did not appoint the officer 
named by Congress to the office in question. This officer then 
sent a memorial to the executive, objecting to his non-appoint- 
ment, and Attorney-General Black wrote an opinion ® upon the 
case in which he says :— 

‘*Congress could not, if it would, take away from the Presi- 
dent or in any wise diminish, the authority conferred upon him 
by the constitution. * * * Congress is vested with legisla- 
tive power ; the authority of the President is executive. Neither 
has a right to interfere with the functions of the other. Every 
law is to be carried out so far forth as is consistent with the con- 
stitution, and no further. The sound part of it must be exe- 
cuted, and the vicious portion of it suffered to drop.’’ 

Curiously enough, the Sundry Civil Bill of 1882* contained a 
clause of precisely the same nature in regard to the new Pen- 
sion Building; but in this instance the bill was signed without 
objection, and the officerenamed in the act was appointed. 

The question arose again under the act of March 3, 1865, pro- 
viding for the appointment of assistant assessors of the internal 
revenue by the assessors, and repealing the act of June 30, 1864, . 
which had conferred the appointment upon the Secretary of the 
Treasury. Attorney-General Speed gave it as his opinion that 
the act of 1865 was unconstitutional; that, therefore, since 


1U. S. Statutes at Large, XII., 8 Opinions Attorneys-General, IX., 
106. 463-75. 

2 Henry’s Messages of Prest. Bu- 4U. S. Statutes at Large, XXIL, 
chanan, 269-71. 324. 
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the repeal of the act of 1864, there was no valid statute regulat- 
ing the mode of their appointment, and that the right devolved 
upon the President under the words of the constitution; he says: 
«The third and last tjuestion on which you have desired an ex- 
pression of my opinion is, whether it is the duty of the President 
to exercise the power of appointment in the case of these officers, 
in view of the express provision of the act of 1865, distinctly 
declaring the will of Congress that he should not appoint them, 
and directly against that expression of the will of the Legislature, 
and especially before any judicial determination has been had of 
the first two questions to which I have directed my atten- 
tion. * * * The question of his constitutional authority 
in the case presented depends upon the view that the President 
may take of the unconstitutionality of the existing legislation on 
the subject of that office. If he fully concur in the view I have 
taken of the question, there is no escape from the conclusion 
that he alone can lawfully fill the office. * * * The consti- 
tution is the supreme law —a law superior and paramount to 
every other. If any law be repugnant to the constitution, it is 


void, in other words, it is no law.’’! And then the opinion goes 


on that, before any decision by the judiciary whose special func- 
tion it is to decide such cases, the other departments should de- 
cide the questions in the first instance and thus raise the matter 
before the judiciary.? 

But Johnson’s impeachment is the case where the question 
arose most distinctly and was most deeply gone into. It involved 
two points which concern us — one growing out of a law which 
Johnson thought impaired his right to command the army, and 


1 Opinions Attorney-General, XI., ‘ent of Congress” in “removing from 
209-15. office.” It is not clear, therefore, 

2Mr. Fisher does not even admit what his opinion is upon the constitu- 
this much—that the President may tional question involved between Con- 
disobey a clear violation of the consti- gress and Johnson at the time of the 
tution, for the purpose of obtaininga Tenure-of-Office act. He seems al- 
judicial interpretation. He must, there- ways to write from the theoretical 
fore, hold that a mere statute can view of what the departments were 
deprive the President of his constitu- intended by the founders to do; but 
tional right to nominate to or remove _ he has not considered the executive’s 
from office. Yet hesays distinctly (p. duties in cases where the other de- 
223) that the President is ‘*independ- partments have violated that intent. 
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the other growing out of the effort to control his power of re. 
moval. His constitutional right to refuse to obey these laws 
was the subject of wide discussion, but the arguments cannot be 
gone into at any length here, and I shall only say that a right to 
refuse to obey them was claimed for him in a greater or less de- 
gree by every one of his counsel and by several of the Senators 
who voted for acquittal.? 

But what light can be obtained upon the question of the inde- 
pendence of the departments from the nature and reason of our 
political system? All of us talk a great deal of our organic or 
fundamental law; and the words ought to indicate that that law 
is a supreme director of our acts and rights, that it is the highest 
command not only to every citizen, but to every officer and 
every department of government. As was said many years ago, 
our constitutions are in the nature of powers of attorney to our 
govermental officers ; and, unless the agent can show authority 
under his commission, his act is void and no one can justify 
under it. Any citizen may for this reason lawfully resist the 
powers of government, when they offer to act beyond the con- 
stitution, and his act is not only permissible, but laudable: why, 
then, may not the President refuse to submit to a deprivation of 
his rights, which are so guaranteed? Unless he can do so, he 
can often be so silently deprived of his rights that the people 
will not notice it, and the constitution may thus be gravely 
changed for the want of an issue being made. Unless the spirit 
of the country is aroused upon the subject, the matter will pass 
by unnoticed, except by some mere protest of the President; 


1 See, in the volumes of the Im- the constitution: see III, 273 and 
peachment, the arguments of Curtis,I., 312. It is true that the power in 


386-8; Nelson, II., 160-8; Groesbeck, 
II., 198-200; Evarts, II., 292-7; 320-1; 
Stanbery, II., 373-6; 382-3; and the 
opinions of Buckalew, III., 232; Doo- 
little, III., 246; Henderson, III., 303-4; 
Grimes, III., 337-8; Johnson, III. ,55-7; 
Vickers, III., 117; Davis, I{I., 170; 
172-8; 176-7; Fowler, IIL, 207. 
Messrs. Sumner and Patterson, also, 
admitted the President’s right to re- 
fuse to execute laws palpably violating 


question was claimedas a step leading 
up to a judicial decision on the ques- 
tion, but it is probable that this view 
of the matter was put forth (1) because 
it would not have been very indicative 
of the advocate’s valuable quality of 
tact to have then claimed the power 
more broadly, and (2) because John- 
son bad all through the trouble al- 
leged that his steps were based upon 
that idea. 


a 
tl 
b 
it 
a 
tl 
I 
t 
‘ 


INDEPENDENCE OF DEPARTMENTS OF GOVERNMENT. 605 


and that spirit can only be aroused by a definite issue between 
the two departments and by a contest between them. It would 
seem to be of the essence of a fundamental law that it shall not 
be easily changeable by a lesser power than that which created 
it: it is only fundamental because it is meant to stand firmly ; 
and, yet the argument as to the binding force of statutes makes 
the fundamental law in many particulars merely a blank sheet of 
paper on which each Congress can during its term of office write 
what it pleases. It is true that the members can be called to account 
at are-election, and that this may be no inefficient remedy ; buteven 
thisremedy will fail utterly unless the glare of public discussion is 
thrown on the question by the issue being made ; and, moreover, 
theconstitution should be self-supporting; it should itself provide 
a means for its own supremacy, and there is no means in these 
cases possible except the resistance of the executive. 

Moreover, if it is remembered what is the real nature of the 
judiciary and upon what argument was based their now admitted 
power to refuse to enforce unconstitutional laws, it will be found 
that here again is a strong argument for the power of the Exec- 
utive. The judiciary is after all but a branch of government 
intended to execute laws; it is true that it executes them in one 
way and the executive in another, but they are at bottom both 
intended to enforce the laws. When, in the early days of our 
constitutional growth, the power of the judges to refuse to exe- 
cute unconstitutional laws was not yet established and the judges 
felt it necessary to support such refusal by argument, they based 
their power on arguments which will all in reason extend the 
power to the executive, and some of which apply precisely 
as well to that branch as to the judiciary. They said, for in- 
stance, that the constitution was as much the power of attorney 
of, and mandatory direction to, the judges, who usually take an 
oath to support it, as to the legislators; and that it would be 
absurd to say that a co-ordinate branch of government which 
takes an oath to support the constitution is bound to recognize 
and aid in a violation of the instrument and thereby violate their 
oath of office. This recognizes to the full the doctrine of inde- 
pendence, and bases the right of the judiciary, not on any sup- 
posed peculiar function to interpret, but simply and exclusively 
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on the fact that it is one of the independent departments and 
that, in common with the other departments, it may inquire into 
the constitutionality of any step it is called upon to undertake in 
aid of another department. It seems to be based upon the pre- 
cise view quoted from Wilson, that each department is abso- 
lutely independent in performing its own functions and that 
their dependence on each other comes into play, whenever one is 
called upon to aid the other: in the latter case, any department 
may refuse to lend its aid to a violation of the constitution, the 
first step in which has been made by another department. 

Moreover, the language they used, and indeed any one uses, 
when speaking of laws beyond the constitution, points just the 
same way. It was always said: the luw is void, the law is 
null; and the act of any other agent beyond his authority was 
cited as a simile; now such an act.of an agent is null and void to 
the whole world, and not only to a part of it. Null and void 
mean that the thing done is nothing, is of no effect, is the same 
as if it had not been done; and there is no reason to limit the 
use of the words employed to one department. So high a judi- 
cial authority as John Marshall has been quoted as saying that 
unconstitutional laws are void as to all departments. 

To deny the President the power herein claimed for him, 
strips him at once of a vast deal of power, and leaves him in his 
executive capacity little more than a ministerial agent of the 
other departments — for it must be remembered that, when the 
President exercises his veto, he is exercising not an executive 
but a quasi legislative function. Moreover, it results in what is 
nearly an absurdity; for it says that a written constitution, which 
requires the President to swear to protect it, removes him from 
office on an impeachment (unless Senators violate their duty), 
because he obeys the instrument he has sworn to uphold and re- 
fuses to aid in a violation of it. 

The assertion of an obligation on the President to execute 
(whenever his assistance is needed) every judicial decree is alto- 
gether inconsistent with the view held in England, where the 


1 See this intimated by Mr. Evartsin his speech in Jobnson’s Impeach- 
ment, II., 321. 
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Commons have repeatedly had hot contests with the courts, 
when they and the courts disagreed on the extent of the Com- 
mons’ rights and powers. A recent and well-known case! of 
the kind grew out of the publication by the Commons’ official 
printer of a report of one of its committees, which contained a 
private libel. The party libeled entered suit, and the printer 
pleaded the privilege of the House, under whose orders he had 
acted. Lord Denman held that the publication was not privi- 
leged, and a judgment for a certain sum was accordingly recov- 
ered by the plaintiff. The Commons, however, did not at all 
acquiesce in Lord Denman’s view of their privileges, and passed 
very hot resolutions denouncing it and any attempt to carry it 
out; and so far was the executive from enforcing the execution 
of the judgment that the sheriffs, when at last forced by rules 
to proceed to execution, were arrested and held by the Commons 
for a contempf{ of their authority. A habeas corpus was taken 
out by them, but at this stage of the proceedings the judiciary in 
effect yielded, though still asserting their adherence to their ear- 
lier opinion. The case is also instructive as showing that violent 
contests between the departments are recognized there as an oc- 
casional necessity. That such quarrels are not in themselves 
desirable is certain, but they are conceived to be far less of an 
evil than would be the determination of questions of such vast 
moment by silent acquiescence in the view of one department. If 
the public spirit is not aroused, there will be no general discus- 
sion and none of the advantage arising therefrom; and grave 
constitutional changes may occur without the people’s even 
knowing it. Whatever may be said about the duties of the de- 


1 Stockdale v. Hansard, 9 Ad. & El. portance of a part of their claims, and 
1; 11 Ad. & El. 253, 273, 297; Wason does not even intimate an opinion that 
v. Walter, L. R. 4 Q. B. 73; Hallam’s they were concluded by the decision 
Const. Hist. of England (Murray’s ofthe court and bound to submit to it. 
edit.), III, 284, note. Wasonv. Walter Lord Campbell (Life of Brougham, 
professes to leave Stockdale v. Han- Chap. CCXXVIII (Kdit. Estes & Lau- 
sard unshaken, but they wouldbe hard iat, Boston, 1875, (pp. 491-3), speaks 
to reconcile. See also, III., Hallam, of the extreme heatof the contest and 
271-284 for earlier cases of the same says some persons meditated petitions 
sort. Hallam strongly condemns the to the Queen to assist the court bya 
Commons’ heat and their extreme military force to enforce their decrees. 
Claims but admits (275) the great im- 
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partments being defined in the constitution, questions will arise 
where the boundaries are not clear; and if, in case of disagree. 
ment, any one department can decide such questions without its 
decision being inquired into by the others, the first-named will 
inevitably augment its powers, and may to a great degree de- 
prive the others of their just rights under the constitution. 
The theory! of the President’s powers herein advocated has, 
however, by no means so taken hold of me as to make me blind 
to its possible difficulties. They are easily apparent and freely 
admitted, but the difficulties upon any other theory are certain- 
ly far greater. No governmental system can be devised that will 
work smoothly, when it is pursued to its ultimate theoretical 
border and is operated by the hands of officers who act wrong- 
fully. A bold and high-handed President, wielding the power 
herein claimed for him, might produce grave confusion, and the 
fear of impeachment might, in certain conditions of party power, 
be no fear at all; but ordinarily it would be a check of no little 
strength, and it at least constitutes an infinitely stronger check 
against the executive’s misdeeds than is afforded by the other 
It has, more- 


theory against either the judiciary or Legislature. 
over, been shown to have been the operative theory of the 
government in a number of instances; and no confusion of any 
moment has grown out of it, except in the case where Johnson, 
after being for some time curbed by the fear of an impeachment, 
at length openly defied a high-handed usurpation, which Con- 
gress had made upon his rights at a time when passions were 


still boiling with all the fury of a desperate war. It is therefore 
by no means to be supposed, nor is it desirable that any execu- 


1 Jt has been asserted that the 
theory confers on the President the 
Stuart dispensing power, ’’ but the 
assertion is very inaccurate, for his- 
tory teaches that the Stuart claim was 
a claim to a right forever vested by 
hereditary descent in the reigning 
member ofa certain family, to suspend 
at whim any law in any case —a right 
that was irresponsible and could only 
be abridged by consent (ifthen). The 


presidential claim is of a right vested 
for four years in a person selected by . 
vote: the officer exercising it is re- 
sponsible to the people, and to Con- 
gress on an impeachment, for its right- 
ful exercise: it can be abridged: and 
its utmost extent is to refuse to obey 
alleged laws (really no laws) which 
are contrary to the fundamental char- 
ter which the executive has expressly 
sworn to protect. 
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tive will refuse his assistance in every case of an unconstitu- 
tional law. As a gentleman of eminence has written me, good 
administration will forbid any such course; and not only will 
the desire of the President for a good administration prevent 
the too frequent exercise of the power, but the general extreme 
doubt and difficulty of questions of constitutional power will lead 
a busy officer, in the vast majority of cases, to execute the law 
and let it (if it may) reach the judicial department at the in- 
stance of individual citizens, who think themselves wronged. 
But, in extreme cases or when his official rights are assailed 
either by Congress or the judiciary, he should always have the 
right to make the issue and should often do so. 


Wa. M. 
PHILADELPHIA. 
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NOTES. 


Women Apmitrep To THE Bar.--The Chicago Legal News, of June 
15th, says that ‘‘ the following women and men were admitted to the 
Illinois bar by the Supreme Court at Springfield, on Wednesday, June 
12th.’’ Then follows a long list of names, among which we discover 
the following women: Mary H. Ahrens, Bertha E. Curtis, Mary A. 
Doyle, Grace Franklin. 


Tue Jurimicat Review. — Another candidate for the favor of the 
profession is the Juridical Review, published at Edinburgh, by William 
Green & Sons. The name of the editor is not given. It is printed on 
very heavy book paper of the best quality, in large and open type, and 
is a model of typographical excellence. Its matter is of a varied and 
interesting character, and is quite up to the standard of a first-class law 
review. We reprint one or two of its short articles elsewhere. 


PRAYING WITHOUT PreJupICcE. —A good story is told about the two 
celebrated ecclesiastical lawyers, Mr. Jeune, Q. C., and Sir Walter 
Phillimore, Q. C. They appeared recently before the Archbishop’s 
court on behalf of the Bishop of Lincoln, to object to the jurisdiction 
of the court in this case. The archbishop, in full vestments, entered 
the court, and raising his hands, said: *‘ Let us pray.’’ Mr. Jeune, 
as became the son of a bishop, at once knelt, but Sir Walter, realizing 
that he was there to take objection to the court, remained standing. 
When the court was up, Sir Walter upbraided his colleague for his il- 
legal praying. ‘‘ My dear Phillimore,’’ said Mr. Jeune, ‘‘ I was pray- 
ing without prejudice.’? — Canadian Law Journal. 


Commissioners or Lunacy. — New York is to have a State lunacy 
commission, avd the legislature of Alabama has recently passed an act 
establishing such a board, drawn by Judge Somerville. The Governor 
of Alabama has appointed as such Commissioners Hon. R. H. Pearson, 
of Birmingham, as chairman; Dr. P. Bryce, of the State Asylum at 
Tuscaloosa, and Dr. R. P. Huger, of Anniston. The two latter are mem- 
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bers of the Medico-Legal Society from Alabama, and the chairman was 
elected at last meeting on recommendation of Judge Somerville. The 
Medico-Legal Journal says that ‘‘the Alabama Board is a very strong 
and capable one. They are charged with the duty of taking charge of 
the insane, called criminals in that State, where no separate asylum 
exists.’’ 


Morttey’s Description or Lorp BrovuGHam. — We are indebted to the 
Montreal Legal News for having unearthed from the letters of Motley, 
just published by Harper & Brothers, the following unique description 
of Lord Brougham. If it did not come to us in this authentic form, we 
should say that it was surely the production of Thackeray, and not that 
of agrave historian like Motley : — 


“Brougham is exactly like the pictures in Punch, only Punch flatters him. 
The common pictures of Palmerston and Lord John are not like at all to my 
mind, but Brougham is always hit exactly. His face, like his tongue and his 
mind, is shrewd, sharp, humorous. There certainly never was a great states- 
man and author who. so irresistibly suggested the man who does the comic busi- 
ness at a small theater. You are compeiled to laugh when you see him as 
much as at Keeley or Warren. Yet, there is absolutely nothing comic in his 
mind. But there is no resisting his nose. It is not merely the configuration of 
that wonderful feature which surprises you, but its mobility. It has the lithe- 
ness and almost the length of the elephant’s proboscis, and I have no doubt he 
can pick up pins or scratch his back with it as easily as he could take a pinch of 
snuff. He is always twisting it about in quite a fabulous manner. His hair is 
thick and snow-white and shiny; his head is large and knobby and bumpy, with 
all kinds of phrenological developments, which I did not have a chance fairly to 
study. The rugged outlines or headlands of his face are wild and bleak, but 
not forbidding. Deep furrows of age and thought and toil, perhaps of sorrow, 
run all over it, while his vast mouth, with a ripple of humor ever playing around 
it, expands like a placid bay under the huge promontory of his fantastic and in- 
credible nose. His eye is dim and could never have been brilliant, but his voice 
is rather shrill, with an unmistakable northern intonation; his manner of speech 
is fluent, not garrulous, but obviously touched by time; his figure is tall, slen- 
der, shambling, awkward, but of course perfectly self-possessed. Such is what 
Temains at eighty of the famous Henry Brougham.’ 


Brovcuam anp Lynpuurst at Dinner. —The Legal News has also 
fished out from the same correspondence the following gossip about 
Brougham and Lyndhurst chafing each other at a dinner: — 


“The company was too large for general conversation, but every now and 
then we at our end paused to listen to Brougham and Lyndhurst chafling each 
other across the table. Lyndhurst said, ‘Brougham, you disgraced the wool- 
sack by appearing there with those plaid trousers, and with your peer’s robe, 
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on one occasion, put on over your chancellor’s gown.’ ‘The devil,’ said 
Brougham, ‘ you know that to be a calumny; I never wore the plaid trousers,’ 
‘ Well,’ said Lyndhurst, ‘ he confesses the two gowns. Now, the present Lord 
Chancellor never appears except in small clothes and silk stockings.’ Upon 
which Lady Stanley observed that the ladiesin the gallery all admired Lord 
Chelmsford for his handsome leg. ‘A virtue that was never seen in you, 
Brougham,’ said Lyndhurst.”’ 


Wuat Wovutp Happen ir THE Pore SHouLD Go Map. — The Harvard 
Law Review indulges in the following speculation : — 


‘The madness and death of the King of Bavaria has led Dr. Meurer, a privat- 
docent in the University of Breslau, to investigate the texts of the canon law 
and the histories of the church to the end of ascertaining what would happen if 
the Pope should go mad. His conclusion is, that not only the Pope cannot be 
deposed, but not even can a coadjutor be named, as a regent is given to tem- 
poral princes. The only remedy is this: the college of cardinals may pronounce 
him insane on satisfactory evidence from physicians, and may annul any acts 
which he does during this period of insanity. The result is, that the Pope re- 
mains in possession of his authority and dignity; and though he be hindered in 
the rights incident to his high position, there is no one who can take his place.” 


AND THE Papacy. — Some silly papers have been 
talking about Cardinal Gibbons being elected the successor of the pres- 
ent Pope. This drivel has only served to draw attention to the circum- 
stances under which the Pope is elected, and to make it clear that there 
is just as much probability of a cardinal not an Italian being elected to 
succeed the present Pope, as there is of the devil being caught drinking 
holy water. A majority of the college of cardinals is composed of Ital- 
ians, and this has been the case time out of mind, — probably ever 
since its foundation. The red hat is conferred by the Pope. The Pope, 
on the one hand, appoints a majority of the college from the Italian 
clergy, and the college, in a natural spirit of reciprocity, elects an Ital- 
ian cardinal Pope. It is a happy illustration of the fundamental law of 
physical science that action and reaction are always equal; though the — 
scholarly would, perhaps, prefer succinctlyto state the situation by quot 
ing the Latin proverb: manus manum lavat. There is no more pros- 
pect of the Italian ring loosening its grip on the papacy than there is of 
the earth being exploded into a comet by one of those physical eruptions 
so graphically described by Ignatius Donnelly. There is just one thing, 
and one thing only, which could elect a Pope from outside of Italy. If 
some powerful nation, like Germany, should undertake, as the price of 
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nominating a Pope, to restore the temporal power of the papacy, its 
right to name the Pope would be acceded to; but nothing less than 
this will ever wrench it from the Italian clergy who now control it. 


or THE Bishop or — While temporarily diverted to 
these religious subjects, we reproduce the following item from the Har- 
vard Law Review : — 


“ The trial of the Bishop of Lincoln in the Archbishop of Canterbury’s court 
will undoubtedly attract much attention among people interested in legal or re- 
ligious matters. On the 12th of February the Right Rev. Dr. King, Bishop of 
Lincoln, was arraigned at Lambeth Palace before the Archbishop of Canterbury 
and the Bishops of London, Winchester, Oxford and Salisbury, to answer to 
the charge of illegal ritualistic practices. Dr. King, in his own behalf, pleaded 
that he could not be tried before the bishops present, but only before the arch- 
bishops and the bishops of the province of Canterbury. The court then ad- 
journed till the 12th of March. The case is legally interesting as being the 
first of its kind since 1695, when Dr. Thomas Watson, Bishop of St. David’s, 
was tried and convicted of simony and other crimes, and as punishment, was 
deprived of his authority and benefices. Later he was excommunicated for not 
paying the costs of this trial. Inthe case itself, and in the litigation in the 
courts of common law growing out of it, it seems to have been settled that 
an archbishop as metropolitan can deprive a suffragan bishop, though there is 
an appeal from the archbishop’s decision in any particular case. For as to the 
archbishop’s jurisdiction, the same contention appears to have, been made as 
now awaits decision inthe Bishop of Lincoln’s case. The reason for the 
presence of other bishops sitting with the archbishop is not apparent, but they 
seem to be called rather as advisors than as judges. For example, it is said in 
the Bishop of St. David’s case that the archbishop called to his assistance six 
other bishops, though he gave sentence and deprivation in his own Latin over 
his own name.”’ 


Brown(e) Stupres.—- We have several times helped the Albany 
Law Journal through the struggle of getting up its current topics; 
and now, as the weather is warm, we intend that it shall return the 
favor. Our able and discriminating scissors furnish us the follow- 
ing: — 


In Shelton v. State (Court of Appeals of Texas) it was held that a verdict 
reading ‘*We the josurys find defendant gilty,’’ etc., is not invalid for bad 
spelling. 

In his brief in Schneck v Andrews, 57 N. Y. 133, Mr. F. J. Fithian mixes met- 
aphors thus: ‘*But now the scent was breast-high, and a ‘ Pandora’s box’ of 
law-suits was opened.”’ 

In their brief in O’Brien v. Mechanics, etc., Ins. Co., 56 N. Y. 52, Brown, Hall 
and Vanderpoel said: ‘*The case illustrates the extreme technicality which is 
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still allowed to prevail in our courts. Substance is sacrificed to shadow, and 
Justice is mocked by her ministers. Legal quibbles, fictions and forms stil) 
obstruct the plainest rights. Have we made no progress since Cicero de. 
nounced the lawyers of his time as ‘* Legal ejus quidam cantes et acutas, preco 
actionem, cantor fabularum, anceps syllabarum?” 

‘Bail, in the language of the books, are said (6 Mod. 631) to have their prin- 
cipal always upon a string, which they may pull whenever they please, and 
surrender him in their discharge.’’ Nicholls v. Ingersoll, 7 Johns, 154, 

‘*No less person than Sir Walter Scott has avowed and justified the telling 
of a falsehood as to the authorship of the Waverly Nove's, on the ground that 
in no other way could he, when directly interrogated, keep his secret.” Mr, 
Matthew Hale’s brief in People v. Thacher, 55 N. Y.525. This reasoning would 
justify Mr. Parnell for his lying speeches in the Commons. 

A Montreal judge has severely reprimanded a lawyer who appeared in court 
wearing a gown over a tweed suit. The lawyer said he didn’t see what differ- 
ence it made whether his suit was tweed or broad cloth, so long as he behaved 
himself; and he doubted whether any judge had a right to peer under his gown 
to see what kind of clothes he wore. Next thing, he said, the judges will want 
to know what vintage of flannels a lawyer wore; and when that point was 
reached he gave notice that he would kick. The liberty of flannels was as 
sacred as the right of free speech, and if it was infringed he would invoke the 
Magna Charta. The judge, however, was inexorable, and declared that a tweed 
suit must not be worn with agown. But the end is not vet. 


Tue Execution or Mrs. SpooneR AND THE VERDICT OF THE JURY 
or Martrons. — We find the following in the pages of our ever bright 
contemporary, the Harvard Law Review: — 


‘*In 1778 Bathsheba Spooner, together with three men, was tried, convicted, 
and hanged for the murder of her husband.! No case in Massachusetts ever 
attracted greater attention in its day. At this time, when many of the feelings 
that once gave the case living interest are gone forever, the tale of the ‘Spooner 
Murder’ is still often told with high local coloring and real feeling. The Park- 
man murder was not a more celebrated case. And it is no wonder. All ele- 
ments of interest united to make a tale of romance from beginning to end, — 
politics, religion, love, infidelity, war, misfortune, and crime are mixed into the 
tale. But it was left to the law to add a dark epilogue which turned romance 
into fearful reality. 

‘¢ Tt was only afew months after Burgoyne’s surrender that a young American 
officer caught the attention of Mrs. Spooner, won her love and confidence. He 
was one of those that were hanged at Worcester. Hon. Timothy Ruggles, of 
Hardwick, was the father of Mrs. Spooner. He was a large land-owner, a real 
lord of the manor, who kept extensive game parks and a stable of thirty or 
more saddle-horses; a lawyer, judge, politician, soldier, president of the First 
Continental Congress, and already, in 1778, an emigrated Tory. Hence the 
strong political feeling against Mrs Spooner. After their conviction, the three 


1 2 Chandler's Criminal Trials, pp. 1-58. 


0 
8 
0 
i 
i 
i 
1 

{ 


m 
to 
th 
di 
of 
M 
fo 
w 
is 


NOTES. 615 


men concerned in the murder ‘became mighty in the Scriptures, and were wont 
to make very pertinent remarks upon many passages that were mentioned to 
them.’ Days of fasting and prayer were observed in the effort to ward off the 
dire effects of such monstrous crimes from the community. Good Dr. Fiske, 
of Brookfield, preached a most feeling discourse on the day of the interment of 
Mr. Spooner. 

“But there is a point of great legal interest connected with the trial. While 
under sentence of hanging, Mrs. Spooner petitioned the governor and council 
fora respite on account of her pregnancy. The council issued to the sheriff a 
writ de ventre inspiciendo, ordering him to summon a jury of ‘two men mid- 
wives and twelve discreet and lawful matrons’ to ascertain the truth of her 
plea. ‘The verdict of the above matrons is, that the said Bathsheba Spooner 
is not quick with child.’ Accordingly Mrs. Spooner was executed. But a post- 
mortem examination proved that her assertion had been true. 

“In Massachusetts there has been found no subsequent case in which a jury 
of matrons has been summoned, although there seems to be no evidence that 
such a jury is not still a part of the machinery of the courts of the State. It 
was hardly likely that the jury of matrons would be summoned again so long as 
Mrs. Spooner’s case was fresh in mind. Moreover, the progress of the science 
of medicine has been so great during the past century that every year has seen 
it less expedient to resort to such clumsy means, when doctors can be had. It 
is not strange that the Albany Law Journal jeers at the Pennsylvania papers for 
suggesting that such a jury be summoned; ‘it is antiquated,’ is the taunt. It 
is possible, even, by an examination of the later cases, to discover a tendency 
to put questions of alleged pregnancy to doctors for decision. The writ in Mrs. 
Spooner’s case, for example, added two ‘men widwives’ to the twelve ma- 
trons, —a departure from common-law practice, not entirely happy, however, 
if we judge by the result. The jury of women in Anne Wycherley’s case! asked 
for and got the assistance of a surgeon. In New York the request for a jury of 
matrons was refused; but the circumstances of the case warranted the refusal 
without any reflection on the merit of the jury itself.* In view of all these 
facts, it seems quite likely that a question of pregnancy arising to-day would 
be referred for decision directly to doctors.”’ 


Although there are precedents for the summoning of a jury of ma- 
trons later than Mrs. Spooner’s case,’ yet the clumsy and silly practice 
has been almost knocked in the head by medico-legal authority,* and 
in some States statutes have been enacted substituting for this inade- 
quate and insufficient mode of trial, a trial by a jury composed in 
whole or in part of medical men.> 


'8C. & P. 262. good sense to ask for the assistance of 
? 39 Albany Law Journal, p. 161. a@ surgeon). 
* Ex parte Bellett, 1 Cox Ch. Cas. 4 Beck Med. Jur. 203, 205, et seq.; 
297; Marston v. Roe, 8 Ad. & El. 14; Taylor Med. Jur. 154, et seg. 
Reg. v. Wycherley, 8 Car. & P. 262 5 2 Rev. Stat. N. Y., ch. 658; 1 R. 
(where the jury of matrons had the 8. Mo. 1879, sec. 1851. 
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oF Lorp COLERIDGE TO THE BrrmincHaM Law Srupenrts, — 
The Jurist says: — 


‘“‘ The Birmingham law students thoroughly understand the knack of maki 
their annual dinner a brilliant success. Last year, Sir Edward Clarke delivered 
there an address which, without doubt, created a greater sensation than almost 
any other event of the legal year. This year they succeeded in securing the 
presence of the Lord Chief Justice, who delivered to them one of those elegant, 
and appropriate speeches for which the Chief is so justly celebrated, and one 
which is well worth careful perusal. After the usual loyal toast, Lord Cole- 
ridge rose to deliver his address, and was very cordially received. In makinga 
comparison between what the profession was when he entered it and what it is 
now, he said he began his legal life in 1847, and at that time the common law 
rested main'y, though not exclusively, on special pleading, and truth was in- 
vestigated by rules of evidence so carefully framed to exclude falsehood that 
very often truth was quite unable to force its way through the barriers which 
had been erected. (Laughter.) Plaintiff and defendant, husband and wife, 
persons excepting Quakers who objected to the oath, those with an interest di- 
rect or indirect, immediate or contingent, in the issue to be tried, were all abso- 
lutely excluded. Nonsuits were constant, not because there was no cause of 
action, but because the law refused to hear the only persons who could prove it. 
(Laughter.) He did not speak of Chancery, which had defects of its own, be- 
cause he pretended to no more knowledge of Chancery practice than was picked 
up by a common lawyer, who as he rose in his profession, was taken into courts 
of equity to examine witnesses or to argue cases in which there was a conflict of 
facts. Questions as to marriage and wills were under the jurisdiction of courts 
called Ecclesiastic, with a procedure and principles, happily, entirely their 
own, and presided over by judges not appointed by the Crown. Admiralty 
jurisdiction, at all times of great danger, and in time of war of enormous im- 
portance, was in practice committed to an ecclesiastical judge. Criminals, ex- 
cept in cases of high treason and misdemeanor, could be defended by counsel 
only through the medium of cross-examination, and speeches could be delivered, 
with those exceptions, only by the prisoners themselves. Then, too, during 
large portions of the year, the common law courts were from necessity closed. 
The circuits occupied not quite but nearly contemporaneously, the services of 
fourteen judges, and while circuits went on there was no work in London except 
the Privy Council or the House of Lords. The circuits were great professional 
schools. Friendships formed on circuit were sometimes close and the most 
endearing men could form with one another. The cheery society, the frank 


manners, the pride in the body they belonged to, the discipline of the mess, _ 


the friendly mingling together on equal terms by old and young men, the lessons 
to belearned both from leaders good and leaders bad by constant attendance in 
court, the large amount of important and profitable business which was trans- 
acted —all those things gave circuits an important and useful place in the life 
of the common lawyer, which, however, he was afraid they were ceasing to 
have, except on one or two of the largest and most important of them. Such 
in a rude outline was the bar when he joined it forty-two years ago. The sys- 
tem had its great virtues, and it had its great and crying evils, and they were 
aggravated by the powerful men who at that time dominated Westminster Hall, 
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and whose spirit guided its administration. Now, however, the system was al- 
tered. Parties were examined, husband and wife could be heard, special plead- 
ing knew no refuge upon the habitable globe, except, he believed, in the State 
of New Jersey. Law and equity were concurrently administered, marriage and 
wills were dealt with by judges who had no flavor of ecclesiasticism about them. 
And while English law had grown more just and reasonable, he did not think 
English lawyers had grown less learned. One subject upon which they had been 
addressed by the present Solicitor-General — whose opinion was favorable to 
it — was the introduction of American practice with reference to allowing the 
functions of attorney and barrister to be exercised by the same person. It was 
true that in the great cities of America, where there were firms of lawyers, the 
principle of natural selection sent some of the members of the firm into court 
and kept others in chambers; so that the practice modified the principle, but 
the principle remained, and he believed the extension of it to England was not, 
whether they liked it or not, very far off. Whether it would be a benefit or no 
hefelt by no means sure. He once asked Mr. Benjamin, who had experience of 
both systems, which upon the whole he thought the best. He replied that the 
question was one which could not be answered ina word. ‘If,’ he said, ‘ you 
ask me which is best fitted for producing from time to time a thousand ora 
score very eminent, highly cultivated men — men fit to play a great part in 
public affairs, and to stand up for the oppressed and persecuted in times of 
trouble and danger —I should say at once the English. If you ask me which is 
best in ordinary times to the vast majority of clients I auswer, equally without 
hesitation, the American.’ That was very weighty and very important evidence, 
and he thought if Mr. Benjamin was right that what was clearly for the benefit 
of the vast majority of clients was certain to be established in the end. With- 
out expressing any Opinion on recent hotly-controverted facts, he might say he 
thought they had appreciably hastened the advent of the change. One consid- 
eration in its favor was the fact that the prejudice, which it was useless to. 
deny, existed against the honor and morality of the profession, arose mainly 
from the supposed conflict between the rules of the profession and the rules of 
ethics. It was said, and believed, that conduct which morals would condemn 
was sanctioned by the principles of their profession. That men belonging to. 
their profession had done things as advocates which they would disdain as men 
he sorrowfully and freely admitted, but that said nothing against the profession 
itself. Some clergymen often preached things they utterly disbelieved; some 
soldiers and sailors violated the laws of war and honesty; some traders cheated ; 
some professional witnesses fenced with scientific truth, which they ought to 
be the impartial guardians of. That only showed that in all professions, how- 
ever noble and sacred, men were to be found whose conduct was not guided by 
the moral code — he would not say of the New Testament, but of Aristotle and 
Cicero. More was heard of the short-comings of lawyers because they prac- 
ticed in the light of day and before the face of man. He denied that their prin- 
ciples were different from those which guided men of honor in any other 
profession. They practiced in courts of law; they were content for legal results 
to be arrived at by legal rules. In criminal courts men were punished, not for 
sins, but for crimes. Some sins, amongst the worst men could commit, were 
unpunished and unpunishable by human tribunal. Crimes were not punishable 
till they were proved, and they could be proved only according to the rules of 
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evidence, which were rules of law. All that was true of civil issues tried jp 
civil courts. Now, those were really the tritest platitudes, and yet they were 
habitually forgotten or disregarded in the discussion which arose about the mo- 
rality and honor of lawyers. Granted, what no reader of the New Testament 
could deny, that advocacy was a lawful calling; granted, that what a man might 
honorably say and do for himself the advocate might say and do for him —not 
more and not less—and he asked for them no further concession, they could 
desire to be judged by no other rule. A man ina court of law might contend 
that by law an estate belonged to him, that a debt was due to him, that a crime 
had not been committed by him; by legal means he contended for legal rights, 
by the same means he repelled legal wrong, and what he might do or might 
not do for himself an advocate might or might not dofor him. A man might 
not lie for himself, neither make his advocate lie for him; a man might not de- 
liberately conceive or accuse a man ofa crime of which he knew him to be inno- 
cent, or devise a slander, or without careful inquiry disseminate one—neither 
might an advocate. It could not be denied that the English system greatly in- 
creased the temptation to do these things by dividing the responsibility. A man 
made a detailed attack on the character of another which turned out to be un- 
founded; he said he followed his instructions. Granted he did; if he took rea- 
sonable care to inquire into the nature of the evidence and the character of the 
witnesses, he was no more to be blamed than another man who repeated some- 
thing which he was satisfied himself was unimpeachable; but if he made a state- 
ment without careful inquiry he was absolutely without excuse, and he deserved 
the scornful condemnation of all men. (Applause.) Whilst the speaker was 
not insensible of the many advantages of the present system, he could not shut 
his eyes to the many countervailing benefits to be found in the American prac- 
tice, though it would no doubt be a long while before that practice was introduced 
in the English courts. He asked them to accept his short address as a poor 
token of good will from an old judge to youthful students, from one who was 
at the end of his career to those who were at the beginning of theirs, from one 
who had had much more success than he deserved, and who wished with all his 


heart that they might succeed at least as well and deserve it better. (Ap- 
plause.) 


Tue Encuish Artorner-GENERAL AND THE Parnett Case. — The 
following is from an English legal publication called Pump Court: — 


“The first feeling of Unionists among the uninitiated public was one of 
anger against the Times, but gradually the knowledge is spreading that the 
most responsible person in the matter is the chief law adviser of the Unionist 
Government. The Times after all is a private firm, and if the party aggrieved 
had triumphed over this firm in a lawsuit, justice would have been done with- 
out involving the Union cause. It is palpable that the Government would not 
have issued a commission unless with the advice of the Attorney-General, but 
still more would they be guided by his opinion, when they knew him to be 
possessed of the circumstances of the case in all its details. He was counsel 
for the Times throughout, and might reasonably be expected to have sifted the 
evidence in support of their case. Fortunately, we have no need to ask the 
Cabinet what advice their Attorney-General gave them, for his opinions are to 
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agreat extent now public property. In the O’Donnell case, Sir Richard Web-- 
ster said: ‘The Times took the greatest possible pains to satisfy themselves 
about the letter. (Did they?) The most careful investigation was made into 
its genuineness.’ (Was that so?) ‘ Every possible means were taken to in- 
vestigate it.? (Is this accurate?) The humblest person in the kingdom is able 
to answer the above queries now, but one can hardly blame a government for 
allowing themselves to be influenced by these declarations of their Attorney- 
General. Sir Richard’s friends are not doing him much service by excusing 
him on the ground that he merely spoke from his brief. It is now openly 
alleged that he did not speak from his brief. There seems in many quarters to 
be some misapprehension as to what this phrase means. Let us put it right 
once for all. Counsel, in opening his case to the jury, is entitled to take for 
granted, as being true, the statements of witnesses miuuted on his brief by the 
solicitor instructing, and if the witnesses break down, are discredited, or do 
not appear, or if the solicitor misstated (misbriefed) what they were able and 
willing to say, or gave as witnesses persons who never authorized him, the 
counsel is properly held blameless in the matter. He speaks from his instruc- 
tions, and it is not expected that he should set about verifying the statements. 
That process can only be satisfactorily accomplished at the trial, when both 
sides are heard, before judge and jury, and meantime the counsel is entitled to 
speak from his brief, or according to his instructions. This is all the immunity 
that has ever been accorded to the Bar. Now, can the statement of a witness’ 
(Mr. Inglis) opinion, however much he professes to be a judge of handwriting, 
be said to justify the utterances of Sir Richard Webster, as above quoted? 
Startling as it is, that is all that Sir Richard seems to have had on his brief 
with respect to the letter. For what are the facts? A man whose character is 
known by everybody to be as bad as bad can be, who without this is prima 
facie unreliable as being a spy and informer for reward, and a traitor to his 
former friends, puts forward a letter whichis denounced as a forgery. He does 
not even profess to have seen it signed, and refuses to say where he got it. 
Obviously, if a forgery, some pains would be taken to make it like the hand- 
writing it was intended to pass for. Well, what instructions does counsel re- 
ceive? He is instructed that a person who claims to be able by comparison to 
speak as to the genuineness of signatures —a claim, by the way, which most 
sensible men deride and treat with contempt, and which over and over again 
has been conclusively proved to be unreliable in proportion to its confident and 
audacious assurance — is of opinion that the signature is not a forgery. 

“This is the brief, these are the instructions. Add toit if you like that the 
solicitor instructing was of the same opinion, and let any lawyer in the king- 
dom say whether the humblest barrister would have been excused for speaking 
as Sir Richard Webster spoke. 

“Tn the heat of the moment and from some dramatic instinct stronger than 
allthe briefs or rules in the world, able counsel sometimes do blurt out more 
than their briefs would be found strictly to justify. But this is always passed 
over lightly, in consideration of the highly-wrought condition of the mind, and 
the weakness of human nature; and, indeed, the instinct is sometimes an inspi- 
ration which has frequently put the brief makers on a new and proper track. 
When Sir Charles Russell, with fine dramatic effect denounced imaginary con- 
Spirators behind Houston and behind Pigott, no one believed that he had any 
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instruction in his brief to warrant this attack; but the difference between this 
sudden and unpremeditated outburst and the deliberate and repeated exposition 
by Sir Richard of the main fact of the case is too palpable to need emphasizing, 
But in the meantime the head of the Bar, its guide o’er the slippery paths of 
etiquette, and its leader, is being arraigned before the public: for that he, ina 
matter of grave import to the nation and to the individuals concerned, deliber. 
ately yet recklessly made statements to the court which he had not sufficient 
instructions to warrant. One way of settling the matter is by showing his brief 
to the judge who tried the case, and getting complimentary exoneration. This 
would not satisfy the public, it would be too much like the appeal of one 
friendly official to another. Unfortunately, the only satisfactory way is one 
that probably could not be done until the case is over, ifat all. Were the brief, 
as to this part of the case, to be made public (with the necessary consent of 
course), we should be able to adjudge, perhaps, what we would be too glad to 
believe, viz., that our Attorney-General was right, and that he was deceived by 
Mr. Soames. Let Sir Richard’s friends, therefore, make haste to put the 
blame on the solicitor, if they can. Until then there is a prima facie case 
against Sir Richard which all of us hope and some of us believe he will answer, 
and answer effectually.” 


A Jupiciat Campaicn Acamst Bap Roaps. — Hon. John Dean Caton, 
LL. D., formerly a judge of the Supreme Court of Illinois, in the 


interesting reminiscences which he gives in the Chicago Legal News, of 
early judicial life in that State, thus describes a judicial campaign which 
he made against bad roads: — 


‘*When going to open the first term of the fall circuit in 1844 in Kendall 
county I found the roads in a most horrible condition, showing that no road 
labor had been bestowed upon them. That was the wettest summer that I ever 
knew inthis country. Allthe sloughs were full of water, and had been tramped 
up, until they seemed to have no bottom, and I myself with a light carriage, and 
two horses, got stalled in a slough not two miles from the court house, and had 
to pack my wife and children out to dry ground, and then to hitch the horses to 
the end of a pole, and draw out the carriage. If to be covered literally with 
mud constitutes an element of beauty then, indeed, was I beautiful for once in 
my life. Well, now, I was out of humor, and I fear I continued so all the next 
day, which was Sunday, nor did I feel very amiable when I opened court on 
Monday. I was fairly saturated with the idea that a county with such roads 
must have a very shiftless population, and, above all, must have a very shiftless 
set of roadmasters, so that when the grand jury was sworn I was fully prepared 
to give them a charge on the subject, and I did it to the very best of my ability; 
especially I pointed out to them that the immigrant seeking to buy a farm, and 
to make a home for himself and his family, if he ever got into their county would 
only seek to get out of it if he possibly could; that he necessarily would make 
up his mind that they were all a shiftless, trifling set, with whom he wished to 
have no fellowship; that when he passed out of their county he would shake 
their mud from off his feet in disgust. The result was that before night the 
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grand jury brought in indictments against every road-supervisor in the coynty, 
and before I adjourned court that week I had the satisfaction of fining every 
one for neglect of duty. Indeed, all came in and pleaded guilty but one. Frid- 
ley had seconded my efforts with the gredtest zeal. He had indicted this man 
on a bad slough, which was supposed to be in his district, but upon the trial 
it was found that this particular slough was a few rods over the county line, 
but Fridley circulated around for a few minutes, and soon found witnesses by 
whom he proved that there were two or three other bad places in the man’s 
district, and the jury, after a few minutes’ deliberation, returned a verdict of 
guilty, and I fined him ten dollars, while the others were all let off with five 
each. When the cost of the prosecution, and of ‘his counsel fee were added to 
the ten dollars he probably wished he had plead guilty like the others, 

“When I adjourned that court and went on my way to Geneva, I found the 
road fairly lined with men repairing it, not only in Kendall county, but in Kane 
also, which was my next county. This convinced both Fridley and me that the 
fame of our work had gone before us. I charged all the grand juries in my cir- 
cuit that fall in substantially the same way, with equally good results. The 
influence of that campaign on the roads of that circuit was plainly observable, 
so long as I held the courts there, at least. 

“Some of my friends were very uneasy, that I would make so many enemies 
by the vigorous prosecution which we instituted against road-supervisors, that 
every county in the circuit would send members to the approaching legislature 
who would vote against me; but the result proved that my course met with 
general approbation, and my strength in the circuit was manifestly much in- 
creased by the course which I had pursued.”’ 


Tae Law or Cock-Ficutinc. — We reprint the following treatise on 


the law of cock-fighting from our esteemed and learned contemporary, 
the Irish Law Times : — 


The royal pastime of cock-fighting was, in olden times, in England a lawful 
and favorite amusement. Our early literature abounds in allusions to it. In 
the earliest British translation of Virgil—or, indeed, any classic author — we 
meet the expression ‘‘ cry cock,’’i.e., utter the sound the game-cock does when 
he is beaten—confess yourself vanquished. Cloten, in Shakespeare’s Cym- 
deline, says that he ** must go up and down like a cock that nobody can match ’*! 
Antony complains that Cesar’s 


“Cocks do win the battle still of mine, 
When it is all to naught; and his quails ever 
Beat mine, inhoop’d at odds.” 2 


From this passage it is clear that cocks used to fight within a broad hoop to 
keep them together; hence the expression, ‘cock-a-hoop.”% Sir Thomas 
Overbury, in his character of ‘a Phantastique, improvident young gallant” 
(1613), says: “His ordinary sports are cock-fights.”” Another amusement 


VIL, 1, 24. 2 Ant. & Cleop., II. 3, 36. * Rom. & Jul., I. 5, 83. 
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with cocks, referred to by Sir Thomas Moore, was “ cock-squoiling,”’ or throw. 
ing sticks loaded with lead at cocks. 

In 1607 Wilson wrote “ A commendation of cockes and cock-fighting, where. 
in is shewed, that cock-fighting was before the coming of Christ,” and about 
190 years later a manual of cock-fighting was published called ‘ The Cocker, 
containing every information to the amateurs of that noble bird the game-cock, 
and useful instruction to the attendants in the cock-pit, by W. Sketchley,.” 
Sunday was the favorite day for cock-fighting, bull and bear-baiting, &, 
This profanation was strongly denounced jn Bishop Babington’s Sermon on the 
Ten Commandments (1588), and in Stubbe’s Anatomy of Abuses in England 
(1583). Andin1 Car. I.,!an Act was passed forbidding bear-baiting, &c., on 
Sunday, under a penalty of 3s.4d. But this merely prohibited such amuse 
ments on Sunday; no restraint was put upon them on week-days till the 3&4 
Will. IV.,? which imposes a penalty of £5, or two months’ imprisonment, on any 
person who shall, within five miles of Temple Bar, keep or use, or act in the 
management or conducting of, any premises or place whatsoever for the pur- 
pose of bear-baiting, badger-baiting or cock-fighting. This statute was con- 
fined in its operation to the London Metropolitan Police District. __ 

These enactments were repealed by the 5&6 Will. [V.*— passed to check 
“the demoralization of the people, whereby the lives and property of His 
Majesty’s subjects are greatly endangered and injured ’’ — which, by section? 
enacts that any person who wantonly and cruelly beats, ill-treats, abuses any 
horse, mare, gelding, bull, ox, cow, heifer, steer, calf, mule, ass, sheep, lamb, dog, 
or other kind of animal, whether of domestic or wild nature, or permit or suffer 
any place to be so used, and every person who shall in any manner encourage, 
aid, or assist thereat, shall be liable for a penalty. It is noticeable that the 
word “wantonly ’’4 is here omitted. This act extends to England and Ire- 
land, but not to Scotland. At present we shall devote ourselves to the 12 & 13 
Vic., > sections 2 and 3, and the cases decided thereunder. 

The Act 12 & 13 Vic. was passed to prevent cruelty to animals, and much 
turns on what is to be understood by the term cruelty. Every act which is 
cruel or painful in the ordinary sense of the term is not necessarily within the 
statute —e.g., where it is done to make the animal more serviceable to man, as 
in the case of horses, or for the benefit of the animal. But where three bantam 
cocks had their combs cut off, or ‘dubbed ”’ as closely as could be done—an 
operation performed either for fighting or for exhibition purposes —and there 
were unhealed scabs on their heads, and evidence was given that the birds 
winced and bobbed their heads after it, it was held to be an unnecessary abuse 
of the animal, and to be a criminal act within the words of section 2, notwith- 
standing the purpose for which it was done.’ 


So, too, as regards what is “ baiting” in section 3. This term, which is 


usually applied when an animal is tied to a stake, is defined by Johnson as 
meaning ‘‘ to attack with violence or to harass with the help of others,” animals 
which can defend themselves by nature. Bulls, boars, badgers, rats, etc., only 


1 Ch. 1 (1625). 5 92. 

2 Ch. 19. 6 c, 92. 

8 Ch. 59 (1835). 7 Murphy v. Manning, 2 Ex. Div. 
4 5&6 Will. IV., ch. 59, sec. 2. 307. 
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can be baited, but merely killing an animal such as a rabbit, by chasing him 
with dogs, is not baiting. Thus, where, in a field of 3} acres, walled round, 
before some 500 persons, who were charged for admission, 20 rabbits were 
let loose in succession to be chased by two dogs for a wager of £25 to be given 
the owner of the dog who killed the most rabbits, it was held not to be 
within section 8.!_ Sections 2 and 3 deal with different classes of offenders. 
Section 2 deals with those who, if the offense were a felony, would be princi- 
pals in the first degree, whilst section 3 deals with those who would be acces- 
sories before the fact, or principals in the second degree;? which case also 
decides that fighting cocks is ‘‘ torturing’ and “‘ cruelly abusing” them under 
section 2, otherwise it might be said that section 2 does not relate to cruelty 
inflicted through the agency of the animals themselves, whilst section 3 does. 
One main difference between sections 2 and 3 is that section 2 relates to ani- 
mals of a domestic nature only; whereas section 3 relates to animals both of a 
domestic and a wild nature. Thus a fox would be included under section 3, 
but not under section 2. 

As regards section 2, it certainly includes a ‘‘ cock; ” although this animal 
isnot,as in section 3, directly mentioned by name. The word “animal ”’ is 
defined by section 29 as being ‘‘ any horse, mare, gelding, bull, ox, cow, heifer, 
steer, calf, mule, ass, sheep, lamb, hog, pig, sow, goat, dog, cat, or other do- 
mestic animal.’”? Although the animals here mentioned are all quadrupeds, and 
although no bird is mentioned (though a cat is—its first appearance in these 
lists), still the word “animal ’’ here is not limited to animals ejusdem generis, 
and it applies to birds as well as quadrupeds, and the cruelty intended to be 
prevented is as great when practiced upon a turkey, pigeon, or cock. Again, it 
might be said that a cock is not within the words ‘‘ other domestic animal; ’’ 
that a fighting-cock differs from the ordinary tame bird; but we submit that if 
it be reduced into possession it becomes a fowl, and that poultry are distinctly 
domestic birds. The word domestic is used in contradistinction to birds fere 
nature. In any case it is as much domestic as a bull is. The court, therefore, 
in the cases of this kind, is bound to take notice that a cock is an animal within 
the section, and presumably alive, as it could not otherwise be tortured. And 
so it has been decided (in the English case of Budge v. Parsons *) under 
the following circumstances: One Budge, along with about 100 other persons, 
assembled in a field occupied by R. P. in the county of Devon, and whena 
ring was formed seven cocks were put to fight there with other seven cocks in 
succession. There were in fact seven rounds. The cocks were armed with 
artificial spurs, apparently steel, fixed to their legs, and brought to the scales 
and weighed. Five cocks were killed. On one occasion Budge and another 
man, C., had one cock each, which they put to fight. In the third round C.’s 
cock had its thigh broken; after that C. several times took up his cock, and 
Budge put his cock to fight with it, until C.’s cock was, about 10 minutes later, 
killed by the other. Although it was admitted that the persons present (many 
of whom came from a long distance) came by invitation, and for the purpose of 
cock-fighting, still as it was not shown that cocks had ever fought in the same 
field before the day in question. On a case stated on an information under sec- 
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tion 38, it was held that Budge was not guilty of the offense of aiding and abet- 
ting under that section, the field in question not being a place kept or used for 
the purpose of fighting cocks; but on an information under section 2, Budge was 
held to be guilty of an offense in that he actually set his cock to fight another 
(though not in a place kept for the purpose) after the other cock had been dis. 
abled by its thigh being broken, thereby causing it to be cruelly tortured or il]- 
treated. After all, however, perhaps it is the wicked nature of cocks to fight, 
and they possibly may enjoy it. 

In deciding the case stated on section 3, the judges followed an earlier case, 
Morley v. Greenhalgh,! which only differed in that in the former case the cocks 
were much longer at it, and which decided that it is not an offense to assist at 
the fighting of cocks unless in a place specially kept or used for that purpose. 
In the latter case the place used was a stone quarry. No other instance of 
cocks having been fought there was proved. The words “ kept or used” are 
synonymous; it must be used in the sense of being ‘‘ kept or intended to be 
used”? for the purpose; it must be obtained for the purpose from some person 
having the right of occupation, and not merely ‘‘ used”’ by persons who are 
mere trespassers. No doubt a man who opened to the public a place for fight- 
ing cocks for one day might keep or use the place within the act; but there was 
no keeper of the stone quarry, no person received money for the admission 
thereto.2 So, too, where the place was a bowling alley, and it was not shown 
that it ever was used for fighting cocks, save on the one occasion. ‘As afore- 
said’ in section 3, means in any such place as mentioned in the earlier part of 
the section. It does not refer to the animals aforesaid.? These English de- 
cisions have been reluctantly followed in Ireland, in a case where about 100 
persons assembled by cars near Templeogue on the 15th of May, 1861, and some 
dozen cocks were put to fight, no fight having ever taken place there before.‘ 
Recently the Court of Exchequer felt themselves bound to follow these de- 
cisions on a case stated by justices under the following circumstances: One 
T. H. was charged before Petty Sessions with encouraging, aiding, and assist- 
ing at the fighting and torturing of cocks in an enclosure surrounded by a high 
wall at Bishopshall, in the county of Kilkenny, on the 29th of April, 1888. 
About 500 men, including T. H., were standing in a ring, two cocks were fight- 
ing. On the alarm of “ the police,’’ the crowd scattered and the steel spurs 
were cut off the cocks. There were a number of horses and cars in the yard 
adjoining, and a quantity of hampers on the grass convenient. T. H., when 
caught by the police, had a cock in a bag. There was no evidence that the 
place had ever been used for fighting cocks before. The charge was made 
under section 3, and the conviction was quashed without costs.5 

Under these decisions it would appear that a person may daily move about _ 
from one field or place to another and fight cocks in presence of invited specta- 
tors, regardless of the statute which is meant to prevent cruelty to animals in 


1 Ibid. v. McCormick, supra, where the place 
9 Sec. 3. used was a private yard. 
5 Clark v. Hague, 29 L. J. M. C. 105. 6 Davis v. Hoban, Exch. Dec. 19th, 
4 Coyne v. Brady, 12 Ir. C. L. R. 1888. 
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every place, provided he does not charge for admission into the field or place, 
which would probably amount to keeping a place for the purpose. 

Having commenced these articles with a few general remarks on the history 
of cock-fighting, the reader will, perhaps, excuse our concluding them in a simi- 
lar manner. 

Among the ancient Greeks cock-fighting was partly a religious, partly a 
political institution. It originated thus: Themistocles, when marching against 
the Persians, by the way espied two cocks fighting. Halting his army, he 
exclaimed: ‘‘ Behold, these do not fight for their household gods, nor for lib- 
erty, nor for the safety of their children, but only because the one will not 
yield to the other.’’ This so encouraged the Grecians that they utterly defeated 
the Persians, whereupon the Athenians made a law that one day in every year 
there should be a public exhibition of cock-fighting at the expense of the state. 
Cock-fighting was also practiced by the Egyptians and by the Romans, who 
adopted it about 471 B. C., or after the Peloponesian war. During the decline 
of the empire, the Romans (as appears by the quotation from “ Antony and Cle- 
opatra”’ in former article, p. 1) fought quails also, and hence arose the first 
quarrel between Bassianus Caracalla and Geta, sons of Septimius Severus. 
The Romans introduced the sport into Britain. Walter FitzStephen, in the reign 
of Henry the II., is the earliest English writer who notices cock-fighting, which 
he describes as the amusement of schoolboys on Shrove Tuesday. This day was 
set apart specially for cock-fighting, or cock-squoiling, owing to the fact that 
once, when the Danes were lords of England, the natives plotted to surprise and 
murder their oppressors at night, but the stratagem was frustrated by the crow- 
ing and fluttering of cocks. On gaining their freedom, the English instituted 
the custom of knocking cocks on the head on Shrove Tuesday — the anniver- 
sary of this affair. The practice existed to the close of the last century. Cock- 
fighting was prohibited in the 39 of Ed. III., but was revived by Henry VIII., 
who established a cock-pit at Whitehall. The learned Roger Asham (Queen 
Elizabeth’s tutor), wrote a treatise on the subject. James I. liked the sport, 
but it was again prohibited under Cromwell in March, 1654. 


ASSOCIATION FOR THE REFORM AND CODIFICATION OF THE LAW OF 
Nations. — The Juridical Review says : — 


“The fourteenth conference of this Association, which had been fixed to 
take place in New York last autumn, had to be abandoned owing to the fact 
that a number of the leading office-bearers and members were prevented by 
various causes from crossing the Atlantic. This is to be regretted, as the pre- 
ceding conference held in London in July, 1887, had been one of great success, 
and fruitful of promise of practical reform in severaj important matters of in- 
ternational law. But no doubt it requires a strong incentive to induce one to 
give the time and incur the expense necessary for a voyage to the United States; 
and it may be questioned whether in a purely voluntary association, in which 
the great majority of the members are Europeans, and many of them engaged 
in active business, it is possible to hold the conference at so distant a center as 
New York. In this connection we have to notice the loss the Association has 


ce 
h, 


626 NOTES. 


sustained by the deaths during the past year of two of its prominent members, 
Professor Leone Levi and Mr. Henry Richards. Both of these gentlemen were 
distinguished philanthropists and advocates of the cause of International Arbj- 
tration— having been indeed original founders of the Society for promoting 
that greatobject. To Professor Levi lawyers are also indebted for his valuable 
contributions to the literature of commercial and private international law.” 


Tue Dirricutties or Jupic1aAL ADMINISTRATION IN Inp1a. — Mr. 
H. Remfry, a solicitor at Calcutta, has an article in the Canadian 
Law Journal and Law Times (London), on the codification and im- 
provement of law in India, some passages which illustrate the diffi. 
culties of judicial administration in that country. The principal 
difficulty, it seems, is to get the native population to testify to the 
truth, and to avoid the trickery and deception which is inborn in 
them, -- as will be seen in the following passage : — 


*« As indicating some of the difficulties India magistrates have to encounter, 
I may, in passing, refer to a curious criminal case I was engaged in a few years 
ago near Calcutta. A Hindoo was maliciously charged with the murder of his 
daughter, Kaminee. The corpus dilicti was not forthcoming. Equal, however, 
to any emergency, a native policeman produced ‘some poor fellow’s skull’ as 
that of the murdered girl! Another member of the same fraternity, animated 
by a laudable spirit of rivalry, brought forward a second and smaller skull. 
It was seriouly argued that the girl’s skull must be either the one skull or the 
other. Fortunately for the father, the girl herself arrived in the Magistrate’s 
Court at this critical juncture. On being questioned she told a plaintive tale 
to the effect that she had been wooed by a Parawala (village policeman). He, 
finding her father obdurate, had one night secretly sent her up the country by 
rail, promising to follow. In answer to further questions, the girl declared 
that neither of the two skulls on the bench was her skull. Tableau! The 
father was, of course, honorably acquitted and the wicked swain properly pun- 
ished.” 


Jury mw — In the article above alluded to, Mr. Ren- 
fry makes the following observations on jury trials in India: — 


“In the High Court, ‘special’ or ‘common’ juries of nine persons assist at 


every criminal session. Trials before the Court of Sessions at the head station 
of each district, take place either with a jury (consisting of an uneven number 
of men, not being less than three or more than nine) or by aid of assessors. 
Challenges without grounds are allowed in the High Court as to eight jurors on 
the part of the Crown and to a like number by the person charged. Besides this 
in all Sessions cases, objections are allowable ‘ for cause’ on various grounds, 
such as that the juror is under 25 or over 60 years of age; presumed partiality; 
holding office in or under the court; being entrusted with police duties, or any 
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other circumstance assigned which, in the opinion of the court renders him 
improper as a juror. In criminal trials the presiding judge, at the close of the 
evidence, after both sides’ pleaders have been heard, sums up to the jury the 
principal points in evidence, explaining how they bear for or against the ac- 
cused, and, without expressing any opinion, renders them every assistance in 
coming to a right conclusion. Nowhere in India is unanimity of the jury re- 
quired. On the contrary, in Presidency towns, if six out of nine jurors agree, 
and the judge concurs, he delivers judgment in accordance with such opinion, 
In the Court of Sessions the verdict of the majority of the jury prevails when 
the judge agrees, but if he disagrees with the jury, or the majority of them, 
power is given to him to refer the whole case to the High Court, which pos- 
sesses large power of revision. Such a reference renders country cliques and 
combinations harmless. The Revising Court will not set aside the verdict of a 
jury unless patently wrong and perverse, or induced by error in the summing 
up. Onan appeal, the High Court may, instead of quashing or reducing a 
sentence, enhance it. Our High Court judges, although arrayed in robes dur- 
ing the criminal sessions, never wear wigs, nor do the counsel; and why? A 
barrister friend suggests that India judges don’t wear wigs simply because a 


seat on the bench during the hot season would prove to be too trying a situa- 
tion.” 


Morper From THE Best or Motives. — The following article by Her- 
bert Stephen we take from the Law Quarterly Review for April:— 


“An interesting and in some respects astonishing discussion, which was re 
cently held by the New York Medico-Legal Society, is reported in the December 
number of the Society’s Journal. Dr. Thwing read a short paper entitled 
‘Euthanasia in Articulo Mortis,’ in which he argued that in some cases of hope- 
less suffering a physician is morally justified in putting an end to his patient’s 
life. The arguments for and against such a proceeding are obvious, but what 
makes Dr. Thwing’s paper remarkable is the calmness of his avowals as to what 
he has himself done. He says that he once attended a lady, a relation of his 
own, who was ‘ stricken with apoplexy and hemiplegia. The age of the patient, 
a widow of sixty-six years, the severity of the attack and her plethoric habit, 
promised a fatal issue within a day or two. She lingered, however, five days, 
speechless from the first, and comatose.’ Details of the lady’s condition fol- 
low, from which it appears that she was, in Dr. Thwing’s opinion, unconscious. 
‘The reality of suffering [ could not admit, but the appearance of it in actions, 
purely reflex, was painful to me. As her only surviving kinsman, I took the 
Tesponsibility of administering a mild anesthetic.’ Dr. Thwing then caused 
his dying relation to inhale a mixture of chloroform and sulphuric ether. This 
treatment caused her death in a quarter of an hour. In Dr. Thwing’s words, 
‘Respiration became easy and a general quietude secured. Euthanasia was 
gained and an apparently painful dissolution avoided.’ The boldness of this 
avowal is made particularly conspicuous by Dr. Thwing’s express admission 
that the only person for whom the lady’s death, if she had been allowed to die 
naturally, would have been in any degree painful was not the lady herself, but 
Dr. Thwing. It cannot be for a moment disputed that according to the law of 
England, and I presume according to that of New York, Dr. Thwing murdered 
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his patient. He asserts that his reason was not that it was a saving of pain to 
her, but that it put an end to a spectacle which was ‘painful tome.’ He Says 
he killed her purely for his own personal convenience, because she had lived 
some three days longer than his medical learning and experience had led him to 
expect. And he seems to think his example worthy of imitation. 

““Dr. Thwing adds another story of murder, but this time at second-hand, 
‘At the autopsy’ of the lady already mentioned ‘one of the five physicians 
present gave a case where he had, at the request of parents, administered 
ether toa child suffocating in membraneous croup and produced euthanasia, 
not less to the relief of the parents than to that of the patient.’ This killing, 
too, would undoubtedly be murder by our law, and, it seems to me a much, 
more morally culpable murder than that described by Dr. Thwing. It is 
generally believed that young children may possibly recover from such ailments 
as croup when all hope appears to be extinct. Theconsent of the parents canof 
course, in such a case, no more supply a moral than it can a legal justification, It 
could never be possible for a physician to be certain that such consent was based 
on benevolence towards the child, even if there was no such thing as insuring 
the lives of children, or if they caused no trouble or expense to their parents, 

“The lawyers and doctors who took part in the discussion were not unani- 
mous, the majority, apparently agreeing with Judge Davis that such acts of 
‘euthanasia’ were not morally legitimate, but they do not seem to have been 
at all alive to the far-reaching character of the right of deciding the question of 
life or death which is claimed by Dr. Thwing and his supporters. One of these, 
Mr. Clark Bell, told a story of ‘a case where a child was suffering from cerebro- 
spinal meningetis [sic], and in awful pain. Eminent physicians were consulted, 
and they all decided that the child must die. I was appealed to as the one who 
had the best right to decide. Would they be justified in using morphine? 
I assented. The child was about two years of age. They administered an eighth 
of a grain of acetate of morphia, and followed it by hypodermic injections 
every thirty minutes until several grains were given, and the child did not die. 
They all went away saying it would die before night, but it did not die, but 
lived for several weeks. It died in the end of marasmus. There was noap- 
parent chance of its recovery.’ No one appears to have been shocked by this, 
though the word ‘apparent’ suggests that there was a possibility of recovery. 
I am not physician enough to have an opinion whether Mr. Clark Bell and his 
eminent colleagues were guilty of murder or only of an attempt to murder, but 
the story of acompany of eminent physicians trying in vain to kill a baby of two 
years old seems to me not less repellent than Dr. Thwing’s description of how 
he poisoned his elderly relative because her unconscious writhings annoyed him. 


The extracts from the discussion which I have given afford, I think, grounds ~ 


enough for a very conclusive opinion as to whether doctors are to be morally 
commended when they seek to substitute their individual feelings and judgments 
for the plain and universal rule supplied by the criminal law.”’ 


To the above the learned editor of the Law Quarterly Review (Sir 
Frederick Pollack) adds the following : — 


‘English medical opinion and practice are, I believe, quite settled against 
using, for the sole purpose of neutralizing pain, any treatment that involves & 
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new danger to the patient’s life. Perhaps it ought to be added that Dr. 
Thwing’s narrative is somewhat confused, in his first case, on the material ques- 
tion whether his treatment really did cause death or not. But if it did not, 
there was nothing to discuss.”’ 


Referring to this subject, the Albany Law Journal says: — 


“Decidedly the most sensitive person of whom we have ever heard is Dr. 
Thwing, of the New York Medico-Legal Society. If we are to credit this gen- 
tleman’s own words he is in favor of putting to death people mortally wounded, 
although unconscious of pain, if their writhings and groanings are troublesome 
to himas the attending physician. In a recent paper entitled ‘ Euthanasia in 
Articulo Mortis’ — which is a happy mixture of Greek and Latin to disguise the 
doctor’s novel method — he tells about an aged lady, a relation of his, who had 
apoplexy and hemiphlegia, and who in his opinion ought to have died ‘ within a 
day or two,’ but was for five days speechless, comatose and unconscious, and 
evidently doomed to die — sometime. 

“¢The reality of suffering I could not admit,’ says the Doctor frankly, ‘ but 
the appearance of it in actions purely reflex was painful tome. As her only sur- 
viving kinsman I took the responsibility of administering a mild anesthetic.’ 
Presently his soul grew stronger, hesitating then no longer, he took the respon- 
sibility of causing her to inhale a mixture of chloroform and sulphuric ether, 
which caused her death in a quarter of an hour. The miserable woman, not 
having the grace of Charles II., who apologized to his courtiers for being such 
an unconscionable time in dying, and not having fulfilled her expert relative’s 
predictions, but having obstinately and unhandsomely, although unconsciously, 
hungon three days too long, the doctor administered a dose of ‘ euthanasia’ 
and went about his other business. Perhaps, however, the doctor restricts the 
administration of his panacea to his relatives. Let us hope that he wants it, as 
Dundreary wanted his ships, exclusively for his ‘ welatives.’ And let us all re- 
joice that we are not related to him. At the same meeting Dr. Clark Bell told 
about a child two years old, suffering awfully from a disease, from which there 
was no apparent chance of its recovery. ‘Eminent physicians * * * de- 
cided that the child must die.’ Dr. Bell tolled a funeral note; he ‘ assented.’ 
Sothey tried to kill it with morphine, but the obstinate little villain wouldn’t die 
toorder. It ‘lived for several weeks. It died in theend of marasmus.’ A dis- 
cussion by the society indicated that a majority agreed with Judge Noah Davis 
in disapproving this sort of practice. Verily, the doctors are a queer lot — 
killing off old women and little babies before their time to verify their predic- 
tions and save their sensibility, and fighting hard to keep in life those murderous 
demons who have will enough to kill their fellow-creatures, and not strength of 
mind enough to refrain from doing it!” 


A more recent event, which has taken place in the city of New York, 
draws public attention afresh to this question. Mr. Bishop, the so- 
called ‘‘ mind-reader,”’ went into a comatose state (as he had often done 
before and recovered), and was pronounced by the attending physician 
tobe dead. Five hours afterwards, without any authority from any 
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member of his family, none of whom were present, or from any official 

source, the attending physician called in some other physicians, and 

they proceeded to cut him up in the true medical style. The fact that 

Bishop had, on at least one previous occasion, lain im a comatose con- 

dition for a much longer period, — fifty-two hours, it is said, — renders 

it uncertain whether he was dead at the time when this so-called autopsy 

was performed upon him, or whether he was killed by the doctors. A 
coroner’s investigation took place, and we are ashamed to say that it 
did not result in the prosecution of the doctors who had thus presumed 
to deal with a patient, for anything more than performing an autopsy 
without authority of law. The medical press, so far as we know, has 
with one accord defended this abominable abuse of discretion. A 
specimen of the defense that has been put forward in their behalf is 
found in several of the medical journals, which call attention to the fact 
that, if Bishop had not been dead when the doctors cut his chest cavity 
open, they would have found either a slight motion in his heart, or there 
would have been a contraction of his bowels when exposed to the air — 
neither of which, according to the doctors who didthe cutting, took place. 
But if such a thing had taken place, would any of these doctors have 
confessed it or exposed it? As a further indication of the criminal 
rashness of the affair, it has been vehemently asserted by Bishop’s 
family that he always carried on his person a writing intended to fall 
into the hands of bystanders under these precise circumstances, his 
fainting away and remaining in a comatose state for some time, ex- 
plaining that he was subject to such attacks and solemnly warning those 
into whose hands it should fall against concluding that he was dead. 
One of the party who witnessed the exhibition which ended so tragically 
asserted that one of the physicians took a paper from the body of 
Bishop, and either destroyed it or concealed it in his own pocket. 
This the doctors deny; but again we are compelled to ask, if sucha 
thing had taken place, would any of the doctors have confessed or 
exposedit? The whole thing is a shameful exhibition of the reckless- 
ness to which an itching for notoriety will sometimes drive members of 
a profession ordinarily governed by a high sense of honor. 


How Law 1s Taveut 1x Iraty. —The following brief sketch of the 
manner in which the law is taught in Italy, by John Kirkpatrick, Esq., 
is taken from the Juridical Review: — 


‘¢ As Scotland is now at length resolved to reform her Universities, she will 
do well to bestow some careful study upon the academic systems of other coun- 
tries before undertaking her important task. She may learn valuable lessons in 
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various departments from England, America, Germany, and other countries, but, 
in the department of law, probably none more valuable than from Italy. Mind- 
ful of the world-wide supremacy of her ancient law, and of the glorious tradi- 
tions of her medisval schools, modern Italy has prescribed to her students a 
course of legal study of unsurpassed breadth and completeness. To the mere 
casual observer the great German schools of law naturally appear more com- 
prehensive, their teaching-staff being as a rule more numerous, and represent- 
ing a wider range of subjects; but, as attendance on lectures is not generally 
compulsory as a few selected subjects only need be taken up for graduation, 
and as, moreover, degrees in law appear to be falling somewhat into disrepute,! 
the number of teachers in the German universities is frequently out of all pro- 
portion to that of the genuine learners. In Italy, on the other hand, the great 
majority of students proceed to graduation, and that goal can only be reached 
after due attendance with diligenza at lectures on a great variety of subjects. 
“A brief visit to the quaint and delightful old city of Bologna, — Bononia 
docens, with her venerable and far-famed university, will best enable us to un- 
derstand how lawyers and statesmen like the late illustrious Signor Mancini 
are trained in Italy. It would be out of place to allude here to the deeply in- 
teresting history of this mother of all universities —alma mater studiorum — or 
tothe memorable festivities with which she celebrated her 800th birthday in 
June last, except so far as to recall the facts that she owed both her foundation 
and the zenith of her fame to students and teachers of law, and that she still 
boasts of one of the most renowned faculties of law inItaly. The following 
twelve subjects are there represented by twelve chairs: Philosophy of Law 
(that rock of offense to “practical men’), Roman Law, Institutions of 
Roman Law, Law of Italy, History of Italian Law, Criminal Law, Commercial 
Law, Constitutional Law, Political Economy, Administrative Law, Civil Pro- 
cedure, and Statistics. Besides these subjects, Public and Private International 
Law are taught by the professor of Administrative Law; Encyclopedic Intro- 
duction to Law Studies by the professor of Constitutional Law ; Canon Law and 
the History of Roman Law by the professor of the History of Italian Law; and 
lastly, Medical Jurisprudence, the History of Diplomacy, and State Finance by 
university lecturers. Attached to the faculty of law are also a School of Po- 
litical Science, a School of Practice of Criminal Law, and a School of Notariate, 
most of the courses in which are merely optional. Besides this staff there are 
twenty-five liberi insegnanti, or extra-academical lecturers, who prelect on the 
above and other subjects, who are licensed by Government, and whose lectures 
qualify for graduation. Each course consists, as a rule, of three lectures 
weekly, or about eighty lectures during the academic year (1st October to 31st 
May, with Christmas and Easter vacations of a fortnight each, and a week’s 
vacation at Carnival time); and several of the professors give two or 
more different courses throughout the year. Such, then, are the teaching- 
arrangements at Bologna, and they are similar at the larger universities 
of Naples and Turin, and at the smaller universities of Rome, Padua, 
Pavia, and others. Admirable as these arrangements are, those of the 
larger German universities, as above stated, are still more comprehen- 
sive; but, in other respects, the comparison is all in favor of the Italian 


1 See Prof. Goldschmidt’s Rechtsstudium, reviewed, ante, p. 93. 
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universities. The cardinal difference between the systems of the two 
countries is that in Italy, where attendance on lectures is more or legs 
strictly compulsory, the teachers do actually teach numerous students, 
while in Germany, with its Lernfreiheit, the teaching-power is apt to be 
@ mere potentiality, and the teachers are occasionally almost as numer. 
ous as the taught. It is of course right and necessary that a university 
should possess ample teaching-power, but it is infinitely more important to 
the community at large that such power should be fully utilized. The follow. 
ing law curriculum of Bologna, which is substantially the same in all the other 
Italian universities, may indeed be objected to on account of its rigidity (and 
the rigors of compulsion ought, no doubt, to be mitigated by certain options); 
but the system possesses the great advantage of ensuring the efficient training 
of nearly a thousand new doctors of law per annum throughout the kingdom of 
Italy. In the first place each candidate for the Laurea, before entering the 
University, must be provided with the licenza liceale, or school-leaving certifi- 
cate (similar to the German Abiturientenexamen, and nearly equivalent toa 
‘pass’ B. A. in England or M. A. in Scotland). He must then attend twenty-two 
of the courses above enumerated, amounting to some 1,600 or 1,700 lectures 
in all, which are distributed as follows: First Year (1) Introduction to Legal 
Science and Institutions of Law; (2) Institutions of Roman Law; (3) History 
of Roman Law; (4) History of Italian Law; (5) Statistics. — Second Year; 
(1) History of Italian Law; (2) Roman Law; (3) Italian Law; (4) Criminal 
Law; (5) Constitutional Law; (6) Political Economy.— Third Year; (1) Ro- 
man Law; (2) Italian Law; (3) Commercial Law; (4) Civil Procedure; (5) 
Criminal Law; (6) Administrative Law.—Fourth Year; (1) Administrative 
Law; (2) State Finance; (3) International Law; (4) Philosophy of Law; (5) 
Medical Jurisprudence. At the close of each year the candidate is examined 
on the curriculum for that year. At the end of the four years he undergoes 
his examination for the /aurea, or diploma of Doctor of Law, which consists ina 
disputation upon a thesis on a legal subject written by the candidate and upon 
several other legal subjects selected by himself. The whole of this elaborate 
curriculum, including the crowning diploma, cost £34, or, on an average, £8, 
10s. perannum. These fees are paid into a University fund controlled by 
Government. The professors’ emoluments consist of exceedingly modest sala- 
ries, from £400 a year downwards, while the liberi insegnanti are paid by Gov- 
ernment in proportion to the lectures they give and the students who attend 
them. The total sum expended by Government on the University of Bologna 
alone (which is the third of the twenty-one Italian Universities in point of 
attendance, having about 1,400 students) amounts to nearly a million francs per 
annum. Last year the number of law-students at Bologna was about 320, the 
great majority of whom were passing through the whole of the prescribed cur- 
riculum with a view to graduation. The average number of Doctors of Law 
created by the alma mater studiorum is now 125 annually, about one-half of 
whom have migrated from other Universities with a view to complete their 
studies within her hallowed precincts. 

“ That this system is perfect, or that other countries should attempt to imi- 
tate it exactly, no one would presume to affirm; but it is at least admirably 
thorough and deserves most respectful attention. Foreigners are often sur- 
prised at our happy-go-lucky way of making one man a judge because he has 
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been a prominent politician, another a Cabinet minister because he has been a 
successful shopkeeper, and a third a legislator because he is the eldest son of 
his father. Nor is this plan of ours wholly bad in its results; but if we edu- 
cated our lawyers, legislators, and statesmen as thoroughly as the Italians do, 
our system would certainly be improved, and its results could not fail to be 
better.”’ 


Lawyers AND GOVERNMENT. — Mr. Frank Gaylord Cook, in an article 
in the Atlantic Monthly for May, entitled ‘‘ The Lawyer in National 
Politics,’’ gives some interesting statistics showing the great prepon- 
derance of lawyers in our governmental bodies, Of the fifty-five signers 
of the Declaration of Independence, twenty-five were lawyers, even at 
that early backwoods day. Of the committee who drafted the famous 
instrument, all were lawyers except the celebrated Dr. Franklin. The 
convention of 1787, which framed the constitution was ‘‘ practically an 
assembly of lawyers,’’ though presided over by Washington, who was 
merely a soldier. Then Mr. Cook goes on to show that, in the cabinets 
of the early presidents, nearly all were lawyers. Since John Quincy 
Adams every secretary of state but one has been trained for the bar. 
Of thirty-six secretaries of the treasury, all but four have studied law. 
Of thirty-five postmasters-general, all but eight have received a legal 
training. Nearly two-thirds of the secretaries of war and eight of the 
secretaries of the navy have been educated for the law. Of the first 
Congress, which assembled in New York a hundred years ago, half of 
the members were lawyers, and so were seventeen out of the twenty- 
nine members of the Senate. Of the 20th House of Representatives 
four-fifths had studied law; of the 30th, three-fourths of the whole 
Congress were lawyers; and in the 50th four-fifths of the senators and 
two-thirds of the whole number belonged to the legal profession. Of 
the line of Presidents, all but five were lawyers. These were Washing- 
ton, the elder Harrison, Taylor, Jackson, and Grant. Mr. Cook points 
out that this preponderance of lawyers in the national councils and 
administration is disappearing with the rise of general intelligence, and 
with the habit of great corporate monopolies of putting their agents 
into the Senate. Mr. Cook might have added that, in respect of their 
integrity, the lawyers have borne as good a reputation, in our legislative 
assemblies, to say the least, as any other class of members. Unless 
we are mistaken no lawyer was caught in the Credit Mobilier business, 
except Garfield, and he was also a preacher. But that scheme of fraud 
caught several otherwise honorable men, who, if they had been trained 
as lawyers would have known that it was a fraud— Wilson, Erastus 
Brooks, Forney, not to say others. 
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One observation which does not escape the attention of Mr. Cook js 
that our cabinet officials and diplomatic representatives are chosen 
without any reference whatever to their real fitness for the discharge of 
the duties which are incumbent upon them. Think of a nation whose 
navy moves the laughter of the world, having at the head of its naval 
department a lawyer, and, as we have had more than once, a lawyer of 
some inland town, such as Secretary Thompson, who held the office 
under President Hayes, and whose nautical experience deserved the 
observation of Senator Voorhees, that he did not know a seventy-four 
gun ship from a hog trough. What fitness is there in placing an old 
Vermont owner of marble quarries at the head of our department of 
war, a place that requires, if it requires anything at all, the experience 
of a technical soldier? As to our diplomacy, it is a by-word and a 
shaking of the head among the nations. We have actually sent with- 
in the last four years to high diplomatic positions, coarse, swaggering 
cow-boys, who would think it not unfit to wear their breeches inside 
their boots. In fact, our diplomatic posts are kept as rewards for po- 
litical services, and for nothing else, and the present administration is 
no improvement over its predecessors in this respect, except that it has 
sent abroad more culture and less vulgarity. Of all professions that of 
a newspaper editor disqualifies one for diplomatic work more than any 
other. American journalism is carried on in such a maaner that it dis- 
honors those who follow it, and the idea of an editor keeping a secret, 
unless by so doing he can make what is called ‘‘ a scoop,”’ is perfectly 
preposterous. Many of our American newspaper editors are mere man- 
hunters, — their trade deprives them of the character of gentlemen. 


Mr. Trtpen’s Witt.— The late Samuel J. Tilden was an eminent 
lawyer. He accumulated a great fortune in the practice of his profes- 
sion. He was the candidate of the Democratic party for President of 
the United States in 1876, and though elected by a very large popular 
majority, was, under a decision of the Electoral Commission, deprived 


of the seat. He could have had the nomination of his party againin - 


1880 and in 1884, if he had not declined it. His reason for declining 
was his knowledge that he had not sufficient vitality to endure again the 
strain which falls on the candidate for such an office, or the fatigues 
incident to the execution of the duties of the office, if elected. Like 
Lord St. Leonards and Lord Westbury, both of them great lawyers 
and the former a great conveyancer, he seems (at least in the opinion of 
one of his nephews) not to have been lawyer enough to make his own 
will. They are still struggling over his will in the courts of New York, 


as q 
tha 
“ 
Sar 
Trt 
TOO 
tail 
Col 
Mc 
thi 
cre 
the 
the 
an 
to 
ve 
it 
by 
an 
or 
ed 
al 
in 
al 
fo 


NOTES. 635 


as we see from the following, which we clip from the Daily Register of 
that city: — 


“In George H. Tilden’s suit to invalidate that part of the will of his uncle, 
Samuel J. Tilden, which gives his residuary estate of $4,500,000 to the Tilden 
Trust for the establishment and maintenance of a free public library and reading 
room in this city, the plaintiff’s appeal from Judge Lawrence’s decision sus- 
taining this provision was heard yesterday by the General Term of the Supreme 
Court, Presiding Justice Van Brunt and Justices Brady and Daniels. Mr. Delos 
McCurdy, of plaintiff's counsel, who opened the argument, contended that the 
thirty-fifth clause of the will, containing the gift referred to, was an attempt to 
create a trust to depend for its execution upon the mere exercise of the will of 
the trustees, and could not be upheld as a trust for charity by the application of 
the law relating to charitable uses; was fatally uncertain both as to its subject 
and object; could not be upheld as an executory devise of the residuary estate 
to the Tilden Trust, nor as a power in trust, because the testator intended to 
yest the title to his estate in his executors and trustees. The trust,so far as 
it relates to real estate, is void, Mr. McCurdy contended, because not sanctioned 
by the laws of this State, and fell within the restrictions against perpetuities, 
and finally he claimed that the two gifts, that for the reading room and library, 
or in case that should be deemed expedient, to promote such scientific and 
educational objects as the executors should designate, were not distinct and 
alternative, as was held by Judge Lawrence, but were so commingled as to be 
inseparable, and both depended entirely upon the same uncertainty, the favor- 
able exercise of the discretion vested in the executors. Mr. James C. Carter, 
for the executors, in reply, said the objections to the validity of the gift to the 
Tilden Trust had mostly proceeded from failure to recognize how completely a 
gift toa corporate body avoided most of the difficulties which had usually beset 
endeavors to establish public charities. After referring to the specific bequests 
made by Mr. Tilden, counsel said: ‘ Having thus satisfied his obligations or his 
sentiments toward individuals, it remained to him to determine what disposi- 
tion to make of the rest of his property. Hecould not avoid giving it, in some 
form, to the public—that is, to charity. His views, in this respect, as fre- 
quently manifested during his life, did not altogether accord with the opinions 
and feelings of those who regard the relief of the unfortunate and destitute 
members of society as objects of first importance. He was emphatically a 
statesman, and in his views society and the race could be more benefited and 
improved by furnishing opportunities for the improvement of its promising and 
valuable members than by care for what must be deemed, however pitiless it 
may seem, its worthless members. The welfare and progress of the state, as a 
whole, had been his life-long aims.’ Mr. Carter contended that the bequest 
was not, as the other side claimed, one gift to a general and indefinite class of 
purposes, but a distinct and preferential gift to the corporate body, with an 
alternative gift over, in case the first should not be made to take effect, to gen- 
eral charitable purposes. He admitted that the gift over might be invalided, 
but that had no effect on the primary gift. Mr. Joseph H. Choate next spoke on 
behalf of the appellant, that Mr. Tilden’s charitable scheme was void for indefi- 
hiteness in respect both to its object and subject, and the trust attempted to be 
created was void because of the absence of a beneficiary defined by the testator, 
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entitled to enforce its execution; and neither could it be sustained as a power 

intrust. The charter of the Tilden Trust, Mr. Choate averred, did not conform 

to the will, and, therefore, the corporation could not take title to the property, 
* Decision was reserved.”’ 


Crvuetty To Horses. —The legislature of Massachusetts has passed 
an act prohibiting the docking of horses’ tails, and punishing it by fine 
and imprisonment. The Albany Law Journal commends this as a 


praiseworthy piece of legislation, and we join in the commendation, 


But there is another abuse of the horse which is even worse than dock- 
ing his tail. It is the habit of reining his head back with a check rein, 
to a degree which must be constantly painful and irritating to the poor 
animal. A horse works best in any kind of harness where his head is 
absolutely free. In St. Petersburg ‘and Moscow the horses employed 
in the droskies are almost universally stallions, and such a thing asa 
check rein is not seen in the streets of those cities. 


Tue Vero Power in tHe Unitep States. —In a learned pamphlet 
on this question by J. H. Benton, Jr., of Boston, we find the following 
summary :— 


‘Under the constitutions of California, Florida, Georgia, Illinois, Louisi- 
anu, Maine, Massachusetts, Minnesota, Mississippi, New Hampshire, Oregon, 
South Carolina, Texas, Virginia, and Wisconsin, a vote of two-thirds of each 
house is required to pass a bill returned by the governor with objections. In 
Colorado, Iowa, Kansas, Michigan, Missouri, Nevada, Pennsylvania, and New 
York, a vote of two-thirds of the members of each house elected is required to 
pass it. In Nebraska and Maryland, a vote of three-fifths of the members of 
each house elected is required to pass it. In Alabama, Arkansas, Indiana, Ken- 
tucky, New Jersey, Tennessee and West Virginia, a vote of the majority of the 
members of each house elected is required to pass it notwithstanding such ob- 
jections. In Connecticut and Vermont, a majority of each house is required. 
In Connecticut, Indiana, Iowa, Kansas, Minnesota, South Carolina and Wis- 
consin, the bill must be returned within three days. In Alabama, Arkansas, 
Florida, Georgia, Loujsiana, Maine, Massachusetts, Mississippi, Nebraska, New 
Hampshire, New Jersey, Nevada, Oregon, Tennessee, Vermont, Virginia and 
West Virginia, within five days. In Maryland, within six days. In Illinois, 
Kentucky, New York, Michigan, Missouri, Pennsylvania, and Texas, within ten 
days, unless the legislature, by adjournment, prevented its return. 

‘*In case the legislature adjourns within the time thus given, that time isex- 
tended in Indiana, Nebraska, Oregon and West Virginia, by a provision that 
the governor may file the bill, with his objections, with the Secretary of State, 
within five days after the adjournment. In Arkansas and Texas the bill and 
objections may be thus filed and notice given, by public proclamation, within 
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twenty days after adjournment. In Colorado, Iowa, and Missouri, and Penn-— 
sylvania, the bill of objections may be thus filed within thirty days after ad- 
journment. In Florida, Illinois and Nevada, the bill and objection may be filed 
with the Secretary of State within ten days after adjournment. In Kentucky, 
Maine, and Mississippi, the bill may be returned to the house in which it orig- 
inated within three days, and in South Carolina within two days after the next 
meeting of the legislature In New York a bill may be approved by the governor 
within thirty days after the final adjournment of the assembly, and no bill can 
become a law after such adjournment without the approval of the governor.” 


Deata or Henry Rawte. — Those lawyers who have used 
and admire that standard treatise, Rawle on Covenants for Title, which 
has gone through several editions, will regret to learn of the death of 
the learned author. Mr. Rawle was not only the author of the work 
referred to, but was one of the editors of the American edition of 
Smith’s Leading Cases, and of the Leading Cases in Equity. He also 
annotated an edition of Williams on Real Property, and of Smith on Con- 
tracts. He delivered the oration at the unveiling of the statue of Chief 
Justice Marshall in Philadelphia not long since. He also occupied a 
very high position at the bar of Pennsylvania and his qualities as a man 
were as high as his character as a lawyer. He belonged to a family of 
lawyers. As was said by Mr. Freedley at the bar meeting which took 
place on the occasion of his death, ‘‘ he was born and bred and lived 
in the law.’’ For 106 consecutive years the honorable office of counsel 
at the bar of Philadelphia had continually been filled by his line — 
grandfather, father and son. His principal work, that on Covenants 
for Title, was begun immediately on his admission to the bar, and had 
passed through five editions at the time of his death. 


Law Srupres in THE GERMAN Untversities. — A writer in the Harvard 
Law Review, dating his letter from Leipsig, and signing the initials J. 
W. M., discourses thus concerning law studies in the German univer- 
sities : — 

“German universities to-day are what Bologna was in the thirteenth century; 
perhaps nowhere else can be found such a cosmopolitan gathering as in Berlin. 
Libraries and museums aid the fame of the professors in drawing together some 
six thousand students, twelve hundred of them to pursue the study of law. 

‘One would think that the conveniences for study, the buildings, the libraries, 
would be excellent here. But not so; a former palace is converted into a build- 
ing for lectures, with rooms either too small or too large, and ventilation only 
the object of theoretical study. The lower officials are none too obliging; in- 
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deed, in the Royal Library they are very unaccommodating. The Royal Library 
has an excellent collection of law books, though it has but few on English law, 
The reading-room is open until seven o’clock; and in every department many 
of the leading books and periodicals are placed in reserved alcoves, as in Gore 
Hall. The University Library has a much more limited collection, and offers 
but few additional advantages to the law student. In Leipsig, the Supreme 
Court Library contains a very complete collection of books on Roman and Ger- 
man law, and most of the English reports. The United States Supreme Court 
reports, and quite a number of the leading text-books and periodicals on the 
English common law, especially on commercial law, are to be fouud here. But, 
unfortunately, the temporary court building is so small that the privilege of 
using the library is granted to students only for very special reasons. In con- 
nection with the law seminars there is a small collection of the most necessary 
books, well arranged and accessible at any time during the day in Leipsig, but 
only for one hour a week in Berlin. 

** About the only restraint on the highly valued, but at any rate, in many 
cases, somewhat demoralizing academic freedom, is the rule that one course 
must be paid for — attendance is not required during each semester. No one 
troubles himself about the student; he listens to lectures or not as he pleases; 
and when he is ready to stand the examination, he announces himself. He 
must show the professor’s signatures in his student’s book to a certain number 
of courses paid for during at least six — in Bavaria eight — semesters, including, 
perhaps, two semesters during which he served inthe army. If he pass the ex- 
amination satisfactorily,—and, in the case of the University examination, 
write an acceptable essay, —no questions are asked as to how he acquired his 
information. 

** The law courses offered in the German universities vary from seventy-five 
or more in Berlin to a dozen in some of the smaller universities. One 
of Berlin’s chief advantages over Leipsig is the choice one has there 
of hearing one of several lectures on the same subject, and thus the 
better opportunity of avoiding a conflict of courses. During the first 
semester, the history and institutions of Roman law, the philosophy of law, 
and jurisprudence are usually taken up. In these courses the various legal 
and political institutions of Rome, its public and its private law, 
are developed from their beginnings to the time of Justinian. The citations 
are chiefly from Justinian’s and Gaius’ Institutions. Pandects, or that part of 
the common law of Germany which is based on the Roman law, form the main 
work of the second semester. Nocourse is given in German law corresponding 
to the institutions of the Roman law; but the course on the history of German 
law is made to include the treatment of many of the institutions of private 
law, as well as the entire public law of the Teutonic tribes of the German em- 
pire to the period of the reception of the Roman law in Germany. The devel- 
opment of the private law from that time to the present day, so far as it has 
maintained itself against the Roman law, either as Roman law for all Germany, 
oras a part of the particular law of any of the German States, is the subject of 
the course on German private law, corresponding to the Pandects for the 
Roman law. On the Continent commercial law is sharply divided from the 
general civil law. Itis applicable only toa limited class of people, and is 
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often administered by separate courts. It is considered necessary in these 

lecture courses to cover the whole subject. This necessarily compels a lack of 
detail, a passing over of the various opinions on disposed questions. Constitu- 
tional, criminal, and institutional canon law, civil and criminal procedure, are 
all treated this way, by lectures which aim to present the whole subject system- 
atically, and each part of it historically. More or less philosophical criticism 
prevails according to the particular ideas of each professor. 

“In addition to the lectures, and in their stead, practica and seminars are, es- 
specially of late, much recommended to the students. In the seminars, profes- 
sor and student work together on original authorities. Sometimes a paper is 
read by one of the students, followed by discussion. In the nature of things 
but few men — at the most twenty —are admitted to the seminars. Their pur- 
pose is not to train a practical lawyer, but rather to guide the future professor 
into the work of original research. In the practica, cases are discussed by the 
professor. Instead of taking up Pandects systematically, he takes up real or 
supposed cases illustrative of some of the principles of Pandect law. He gives 
various possible opinions on the case, — sometimes he criticises the paper of 
one of the students, — and then develops his own views. Some professors al- 
low class discussions, but this is not usual. Repertoria and conversatoria are 
courses for the discussion of legal questions, not necessarily with the cases; 
often a title from Justinian’s Digest forms the basis of the work. The practical 
training of the student is not intended to be given during his university course. 
For this reason he is compelled to give three years to practical work between 
the first and second State examinations. 

“Tt is generally said that many students waste their first two semesters en- 
tirely. This may be true at the smaller universities, but in Leipsig or Berlin, at 
least two-thirds of them attend lectures faithfully. Many do more than this; 
they are given a complete outline of the subject in the lecture, enough for the 
first examination, and few care for anything more. The exceptions to this rule 
are the men who take part in the seminars and practica, and who read as much of 
the Corpus Juris and the literature of the law as they can find time for. 

“Of moot courts and law trials they know nothing. During this university 
training the work to be done is purely theoretical. The professors seldom con- 
cern themselves with pointing out that the courts adopt a view in conflict with 
the systematic conclusions which they have drawn. The student will learn 
that later. Moreover, the rule of stare decisis does not prevail, and therefore 
the decisions are not of such great importance to the development of the law as 
they are in America. 

“If it be asked whether a course in Germany will be valuable to the 
American law student, taking an interest in law not only as a profession, but 
also as a science, the answer must undoubtedly be in the affirmative. If it be 
further asked, what is to be gained by such a course? perhaps the answer 
will be, contact with men of wonderful legal ability and untiring industry; 
knowledge of a system of law which has formed the basis of jurisprudence of 
most civilized States, and has had some infiuence, — perhaps the amount is un- 

_ derestimated, —at various periods on our Jaw; acquaintance with a legal litera- 
ture covering every branch of law, and ‘treating every subject historically and 
philosophically, with an ingenuity, depth of thought, industry, and learning, 
nowhere surpassed, if indeed equalled.” 
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Orrions By Nist Privs Jupces. —Some judges of nisi prius courts 
are in the habit of writing opinions, in cases where the judge sits ag 
the trier of the facts, whether it be a case at law or in equity. Where 
there is no statute providing for the writing of opinions by such judges, 
they are, on appeal or error, strictly no part of the record, although 
embodied in a bill of exceptions; and this has given occasion for the 
observation on the part of appellate courts, presided over by small- 
minded men, that the nisi prius judges are going out of their way when 
they thus write opinions. But the practice is one which ought tobe 
encouraged, in fact, provided for by law, as it leads to the very best re- 
sults. It tends to make the nisi prius judges more careful. It also 
tends to the saving of labor on the part of the appellate judges, because 
it enables them, where the subject has been properly decided and prop- 
erly gone over in the opinion of the nisi prius judge, to dispose of the 
case by merely adopting such opinion. This is often done in Pennsyl- 
vania, as may be seen by an examination of any one of the Pennsyl- 
vania State reports. It is assumed that it is done in that State in 
compliance with some statute. 

The subject has been drawn to the attention of the writer from the 
fact that, under his cyeis a recent opinion of the Supreme Court of 
Pennsylvania,! which was a case involving the right of a pledgee of 
corporate shares to sell them without notice to the pledgor. In giving 
the opinion of the court, Green, J., said: ‘‘ It is much to be regretted 
that no opinion was filed by the learned court below, with a statement 
of their reasons for reversing the report of the master, upon the vital, 
fundamental question in this case. A decree for almost one hundred 
thousand dollars has been entered against a citizen, without a solitary 
reason for the rendition of sucha decree appearing on the record, while 
very substantial reasons appear there, in the master’s report, showing 
why no decree should be made against him for any amount. The mag- 
nitude of the judgment alone was sufficient to impel any court to jus- 
tify its action by a most careful and well considered opinion. In 
addition to that, the orderly course of procedure in this class of cases, 
especially where a master’s report is reversed, requires that an opinion 
of the court be filed, explaining the reasoning and principles upon which 
its conclusions were founded, so that we might be fully informed upon 
that subject. We have several times called attention to this matter, 
and in a few instances have refused to hear causes brought up on ap- 
peals from pro forma decrees without opinions, although they were 
affirmations of the masters’ reports. In this particular case the situa- 


1 Jeanes’s Appeal, 116 Pa. St. 573; s.c. 2 Am. St. Rep. 624. 
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tion is especially anomalous, because there are five other appeals from 
the same court, from decrees made upon the reports of the same mas- 
ter, upon substantially the same facts, and in all of them the final con- 
trolling question being the same as in this; and yet, while the master’s 
report dismisses the plaintiff’s bill in all six of the cases, the court’s 
decree sustains the report in five of the cases, and reverses it in one. 
In the five cases, as in this, there is no opinion of the court; and we 
thus have the unpleasant spectacle of conflicting decrees made by the 
same court upon the same question, and without any reason assigned 
for any of them. If we were in doubt about the determination of these 
causes, we would refer them back in order that opinions might be filed, 
giving us some information as to the occasion of the seeming conflict 
of decisions which we have indicated. But we have no doubt as to how 
they ought to be decided, and will therefore dispose of them finally.”’ 


Statistics oF Divorce. — A writer in the Montreal Legal News gives 
the following statistics of divorce : —— 


“The general proportion in the United States is given! as one in ten, of mar- 
riages, while in Canada? it is, on an average during the last twenty years, 1 to 
10,222 married people — so it is put —i.e. 1 in 5,111 marriages. This, compared 
with European countries, viz., Italy, France, England and Wales, Denmark, 
Belgium, Holland, Sweden, Switzerland (highest, viz., 46 in 1,000), Wurtem- 
burg, Saxony, Baden, Alsace-Lorraine, Hungary and Russia, is abnormally low. 
One country alone is lower, viz., Scotland, where, since 1692 (if not long be- 
fore), the courts alone had jurisdiction, with right of appeal (after the Union) 
tothe House of Lords in England, where, by the ‘ Law Lords’ (as a Court of 
Appeal) ultimate adjudication, according to the law of Scotland, vested. In 
Scotland the figures are decimal ‘.11 to .29 for each 1,000 (one thousand) mar- 
riages’ — say 2 in ten thousand marriages —four times less than in all Canada, 
including Nova Scotia, New Brunswick, British Columbia and all the other 
provinces. In the three last named provinces the matter is judicial; only in 
Ontario and Quebec, and we may add, Manitoba and the Northwest Territories 
isitnot so. Prince Edward Island has the adjudication in the Lieutenant- 
Governor and Council, with power to the Governor to appoiut the Chief Justice 
of the Supreme Court in his place. Why Ontario should stand in so excep- 
tional a position, we have not seen explained, but we can readily conceive that 
as an integral of Old Canada, she was restrained by the law of Lower Canada, 
a8 asserted by the dcminant French of Lower Canada, and which, to this day, 
inits (Quebec) Code of Civil Law, is thus stated: ‘Article 185 — Marriage 


can only be dissolved by the natural death of one of the parties; while both live 
it is indissoluble.’ ” 


The writer severely attacks the dogmatism which has left Ontario in 
this respect subject to the rule of the Council of Trent, and declares 


1p, 259. 2p. 257. 
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it unworthy of a people who are fit for self-government. Perhaps the 
lack of divorce facilities in Canada is one of the reasons why so many 
Canadians migrate to the States. The passage of the Weldon bill will 
render it impossible for us to reciprocate by sending to them a stream 
of emigration composed of our enterprising business men of a certain 
class. 


Tue Ernics or Fers.—The Virginia Bar Association have adopted 
a Code of Ethics. Of course the code would have been incomplete 
if it had not covered the subject of professional compensation, which 
is one of the most difficult questions which a lawyer has to deal with, 
because in dealing with it he is generally an interested party — a judge 
sitting in his owncause. Itis gratifying to know that the Virginia 
lawyers have established no ‘‘ iron-clad rule,’’ as we would say, or no 
‘hard and fast line’? as Chan-Toon would say; but have left their 
code flexible, so to speak, so that it may be made to illustrate Dr. 
Bishop’s early conception of the ‘‘ elasticity of statutes,’’ or the views 
of the civilians that a code is to be interpreted by the surrounding 
principles of jurisprudence, into which it fits like a jewel, so to speak. 
In other words, the ethical lines drawn in the following sections are 
so drawn that they may be sufficiently relaxed to enable a poor hun 
gry lawyer to do substantial justice to himself :— 


“1st. The time and labor required, the novelty and difficulty of the questions 
involved, and the skill requisite to properly conduct the cause. 2d. Whether 
the particular case will debar the attorney’s appearance for others in cases 
likely to arise out of the transaction, and in which there is a reasonable ex- 
pectation that the attorney would otherwise be employed; and herein of the 
loss of other business while employed in the particular case, and the antagonism 
with other clients growing out of the employment. 3d. The customary charges 
of the bar for similar services. 4th. The real amount involved, and the bene- 
fit resulting from the service. 5th. Whether the compenstion was contin- 
gent or assured. 6th. Is the client a regular one, retaining the attorney 
in all his business? No one of these considerations is in itself controlling. 
They are mere guides in ascertaining what the service was really worth; and 


in fixing the amount it should never be forgotten that the profession is a branch - 


of the administration of justice and not a mere money-getting trade.” 


There is but one rule which suggests itself at the moment asworthy of 
being added to this code. It is: 7. The probable lapse of time before 
the attorney is likely to have another case,— or, in homely phrase, 
how long is it going to be between meals. On the whole, though, the 
Virginia code seems an improvement on the old-fashioned rule which 
censorious laymen have accused the profession of borrowing from the 
railroads, — that of charging all the traffic will bear. 
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DeatH oF Leonarp Swett. — In the death of Leonard Swett, which 
took place on June 8th, the bar of Illinois lost one of its most brilliant 
members. He was born in Oxford County, Me., in 1824; received a 
Latin education at the hands of a private tutor; served in the Mexican 
war as a non-commissioned officer in the 5th Indiana Regiment, com- 
manded by James H. Lane (‘‘ Jim Lane’’), afterwards of notoriety in 
Kansas and in the late civil war. He practiced law in Llinois at an 
early day, with such associates as Abraham Lincoln, David Davis, 
Stephen A. Douglas, and Stephen T. Logan. He kept out of polities, 
never having held but one public office, and that was to serve a single 
term in the Senate of his State. His forte was advocacy ; his power lay 
in convincing juries. It was at the criminal bar that he attained his 
greatest success and celebrity. He was a natural orator. He de- 
pended as much upon argument as evidence. He often won causes 
before juries to lose them in appellate courts. Like other orators of 
that splendid popular class, he did not possess what is called thrift, but 
illustrated Henry Clay’s characterization of lawyers, — worked hard, 
lived well and died poor. His funeral was attended by many distin- 
guished men, among them Chief Justice Fuller and many other judges 
and ex-judges: Scott, Drummond, Gresham, Blodgett, Tuley, Gary, 
Jameson; and many distinguished men who have never worn the er- 
mine: Senators Cullom and Farwell; Ex-Senator Trumbull, Governor 
Fifer; Lawyer Goudy, and many others. 


Tae Law or Burstinc Reservoirs. — We are hardly in a condition 
to write upon this subject; for between reading Ignatius Donnelly’s 
book entitled ‘* Ragnarék: the Age of Fire and Gravel,” and the 
newspaper accounts of the Johnstown flood, our legal mind is all in a 
whirl. Ignatius’s book, by the way, is unique. It is a genuine Don- 
nellian production — a brilliant counterpart of Atalantis. It consists 
of four hundred and forty-one pages, with several illustrations, the lat- 
ter not much better than those of the Law Review artist in our last num- 
ber. The ‘* great truth ’? which the writer proceeds to establish in these 
four hundred and forty-one pages is that the stuff on our earth which 
is called the drift was not spread over the earth by glacial action, but 
was rained upon it from the tail of a comet. It is true that the theory 
of ‘our learned friend is weak in several spots, for want of supporting 
facts; but what of that? Where scientific facts fail he resorts to 
legends. The men of the ancient world actually saw the fiery comet 
before it struck, and its appearance is preserved in many traditions 


’ and legends which have been handed down to us. It is true that it did 
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not appear to the different inhabitants, who simultaneously saw it, in 
the same shape, or even in the samecolor. To some it was speckled, 
to others spotted like a tiger; sometimes it was like a white boar, some. 
times like a blue snake,! and sometimes it was ‘‘ red with the blood of the 
millions that were to perish.’’ But these differences in the appearance 
of it to the different observers who were not killed by the dreadful 
rain-shower of gravel which it deposited upon the earth, only serve to 
confirm the fact that it was seen, just as the differences in the accounts 
of the crucifixion of our Saviour serve to confirm the main fact that he 
was crucified. Those trifling differences of form and color were only 
differences fairly arising from differences in the point of view of the 
different inhabitants. Perhaps also some of them were color-blind, 
and others were no doubt but indifferently acquainted with natural 
history. But these difficulties are nothing to a man who starts out to 
convince mankind of a great truth, and who handles science with the 
gloves of a theologian. Our author, with an exuberance of learning, 
even presses into the service Milton’s Paradise Lost, and makes the 
poor old blind Puritan prop up his theory with the following, among 
other passages: — 

* * * at last, 

Far in the horizon, to the North, appeared 

From skirt to skirt a jiery region stretched 

In battailous aspect, and, nearer view, 

Bristled with upright beams innumerable, 

Of rigid spears, and helmets thronged, and shields, 

Various, with boastful arguments portrayed, 

The banded powers of Satan, hasting on 

High in the midst, exalted as a god, 

The apostate, in his sun-bright chariot, sat, 

Idol of majesty divine, enclosed 

With flaming cherubim and golden shields.” 


The italics are, of course, Mr. Donnelly’s. Several other passages 
from the celebrated battle in heaven are also ‘‘ quoted with approval,” 
and with similar embellishments in the way of italicising. It is a source _ 
of wonder that, while treating of comets, Brother Donnelly should have 
omitted perhaps the aptest quotation in Milton’s Paradise Lost — the 
following : — 


‘“* * * And like a comet burned, 

That fires the length of Ophiuchus, huge 
In the Arctic sky, and from his horrid hair 
Shakes pestilence and war.” 


1 This observer was probably stationed in a prohibition State. — Note by 
the P. D. 
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The italics in this case are ours, and not Dr. Donnelly’s. This argument 
in support of Brother Donnelly’s theory ‘‘ must be deemed conclusive.”’ 
‘To be certingly,’’ as the Arkansas girl said ; why not? 

But the argument which chiefly supports the great truth discovered 
by Dr. Donnelly is that the drift exists only on one side of the world, — 
that is, that it extends, say, from the Ural Mountains on the east to the 
Rocky Mountains on the west in the northern hemisphere, and that its 
boundaries run up and down certain meridian lines north and south so 
as to cut a square chunk out of the world when it is spread out on Mer- 
cator’s projection. This argument is somewhat weakened by the fact 
that it is not at all certain that this hypothesis is true. Dr. Donnelly 
himself admits ! that ‘‘ there is, however, an absence of authorities as 
to the details of the drift distribution.’’ Yes. But what of that? 
Suppose he is wrong in his conception that the drift lies only on one 
side of the earth. His confident intellect does not stumble at such dif- 
ficulties. 

In short, Dr. Donnelly’s theory is that a comet consists of 
an exploded planet; a planet whose outside has cooled and formed a 
shell, while the molten matter inside has shrunk away from the shell so 
that it shakes around in it like the dried meat in a nut, or like an egg 
orahuman head when it is somewhat addled; that something struck 
the outside of the planet while in this condition and made a hole in it, 
and caused an explosion which blew its entrails and part of its shell 
backwards into space, ‘* sculter-mut’’ as an old Scotch friend of ours 
(not Dr. Geikie) would say, scattering it backward several hundred 
nillions of miles, like a whiff of smoke. This whiff of smoke consists 
of fragments of rock and clay of various kinds, in a sort of gaseous 
envelope ormedium, In ‘‘ the case’’ in point they arranged themselves 
lengthwise toward the nuclens, which is composed of the portion of the 
planet which did not explode, and by rubbing against each other in this 
convenient lengthwise motion the pieces of rock became striated, to use 
a word which Brother Donnelly has picked up from some of the books 
which he has read, but not studied. This is the reason why the strie 
or scratches on the rocks are generally in the direction of their greatest 
length. Now this comet, perhaps like some of the great comets which 
have been observed, ran rapidly toward the sun, and undertook to whirl 
around it in a plane which included the earth's orbit. Its nucleus 
must have fairly skimmed the surface of the sun, so that its enormous 
tail, perhaps 150,000,000 miles in length, was whisked around like the 
gyration of an enormous sword in the space of perhaps two hours, 
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striking our earth. The more ponderable body flew through it, making 
a pinhole, so to speak, but in its flight gathered up an enormous wind- 
fall of its contents, stones, gravel, clay,— all that composes the drift — 
whatever may be seen on the surface of the ground in all Russia stretch- 
ing between Finland and the Crimea, and from the Ural Mountains on 
the east to the Hartz Mountains on the west — the ¢ill of Scotland, the 
clays of America, interspersed with their collections of boulders of 
different kinds of rock and of various size. All this fell upon our earth 
instantly ; and if the reader offers to believe this let him attend to the 
following consideration. Water is incapable of producing such a catas- 
trophe. Only a rain-fall of sand, gravel and clay could have produced 
it. This is like the argument adduced by the same philosopher in proof 
of the fact that Bacon was Shakespeare. Shakespeare, by reason of 
his known origin and ignorance, could not have written the sublime 
works which have been put forth in his name. No man lived at that 
time in England save Bacon who had brains and learning enough to 
write them. Argal, as the first grave-digger would say, Bacon wrote 
them, —a conclusion which we must accept, even if we leave out of 
view the clincher of the cryptogram. 

Water is incapable of producing a drift catastrophe? Well, those 
who have been over to Johnstown and witnessed the operations which 
are going on at this writing, of trying to loosen an enormous mass of 
debris and get through it by the use of dynamite, every other means 
having failed, will be ready to accept the contrary conclusion and admit 
that water can doa great deal of mischief and pile up a great mass of 
earth, stones, trees, houses, railway locomotives, cars, human bodies, 
and what not, in a very few minutes, and make the pile very deep and 
the mass very solid, if it only tries. If those dynamiters would cease 
their work, some future geologist might discover in that pile of debris 
another Neanderthal skull. 

But this brings us to the law of the case. What is the responsibility 
of a corporation or person who collects on his land a vast body of 
water, and does not sufficiently restrain it as to prevent its being turned 
loose by means of an extraordinary freshet, upon the unsuspecting in- 
habitants below? The general answer would be that the authors of 
such mischief are liable on the principle of negligence. That answer is 
good enough, if the judge will only turn them over to a common jury. 
In the hands of twelve good and honest men, such a rule of law will 
answer every practical purpose. But unfortunately we have judges 
who think that, on questions of ordinary care and questions of what is 
reasonable and unreasonable in practical life, one legal scholar 
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(although a poor one) knows more than twelve practical men in the jury 
box. So that the law tries to give an answer; and what answer has it 
given? The best answer which has ever yet been given was given in 
one of the best considered cases which ever went through the courts of 
England. That answer was given by Mr. Justice Blackburn (now 
Lord Blackburn) in his judgment in the Court of Exchequer Chamber, 
in the great case of Fletcher v. Rylands.? 

‘“‘ We think that the true rule of law is that the person who, for his 
own purposes, brings on his lands, and collects and keeps there any- 
thing likely to do mischief if it escapes, must keep it in at his peril, and, 
if he does not do so, is prima facie answerable for all the damage 
which is ‘the natural consequence of itsescape. He can excuse him- 
self by showing that the escape was owing to the plaintiff's default; or 
perhaps that the escape was the consequence of vis major, or the act of 
God.” This dictum was approved in the same case in the House of 
Lords, and must be accepted as the law of England upon this question. 
It has been, in terms, adopted by several American courts, though de- 
niedby some. It is good enough for the practical purpose of charging 
with damages a company of gentlemen who have maintained a vast res- 
ervoir of water behind a rotten dam, for the mere pleasure of using it 
for a fishing pond, to the peril of thousands of honest people dwelling 
in the valley below. It is enough that they are prima facie answerable. 
That takes the question to the jury. The jury will do the rest. They 
can be safely trusted to say whether or not it was the plaintiff’s de- 
fault, that is the fault of some poor widow in Johnstown, whose hus- 
band and children were drowned while she was cast ashore and suffered 
to live. They can also be trusted to say whether it was in consequence 
of avis major, or the act of God. Ajury of Pennsylvania Lutherans, 
Reformed Dutch, Presbyterians, Methodists, Baptists, or Catholics, will 
not take readily to the attempt to cast the responsibility of such a 
catastrophe from the shoulders of the fine rich gentlemen who owned 
the fish pond jand the rotten dam, to the shoulders of God. These 
gentlemen may, however, take comfort in the subsequent case of 


1 Inthe English Court of Exchequer, Power Co. v. Eastman, 20 Minn. 277, 
1865, reported in 8 Hurl. & Colt. 774; where the doctrine of Fletcher v. 
in the Exchequer Chamber, 1866, re- Rylands was applied in a case of in- 
ported in L. R. 1 Exch. 265; inthe jury caused by the violent action of 
House of Lords, 1868, reported, sub water bursting from its artificial re- 
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Nichols v. Marsland,' provided they can hope to find a jury lenient 
enough to find, as the jury did in that case, that all reasonable care had 
been taken to prevent the reservoir from bursting; that the banks were 
fit for all events to be anticipated, and the weirs broad enough; and 
that the storm was of such violence as to be properly called the act of 
God, or vis major. We suy, provided they can get a jury to find 
this — to return such a collection of facts us a special verdict, — they 
may then hope, on the strength of that precedent, where judgment for 
the defendant was entered on such a verdict, to succeed in averting a 
pecuniary catastrophe to themselves as great as the physical catas- 
trophe which they brought upon the poor inhabitants of the Cone- 
maugh valley. But it will take a good deal of management to get to- 
gether a jury anywhere in Pennsylvania that will find this, provided the 
facts be as the public understands them. 


Dr. Vircnow on THE Tests Or Lire anp Deatu. — While the public 
mind was excited over the conduct of the doctors that cut up the mind- 
reader Bishop, five hours after he was supposed to have died, in 
order to discover whether he was dead or not, the New York Herald, 
in its characteristic way, sent its representative to interview the cele- 


brated Dr. Virchow, of Berlin, upon the subject of the tests by which 
to determine whether death has taken place. The following is his re- 
ported statement : —- 


‘sIt is somewhat difficult to give a positive opinion concerning such a case 
unless one is in possession of all the facts bearing on it, but I have no hesita- 
tion in saying that the factof the brain having been warm at the time of 
its removal is no proof at all that Bishop was alive at the time the post-mortem 
examination of his body was made. After death the internal organs frequently 
remain warm fora long time after the surface of the body has become cold, 
and there are certain maladies, mainly of the nervous system, when not only is 
the temperature of the brain not diminished after death, but actually undergoes 
an increase. This has been proved beyond the slightest doubt by a number of 
experiments made on man and on inferior animals. 

“In the whole course of my long experience as an anatomist I never have 
known nor heard of a case ofa man being dissected alive, except in one instance, 
and that is a matter of history, although the evidence in it isimperfect. That 
was the case of Vasel, or Vaselius, the great anatomist of the sixteenth century. 
He revolutionized the science in breaking loose from traditions handed down 
from the time of Galen. It is said that he lived in concealment somewhere in 
Spain during the last ten years of his life, after having filled a prominent part 
at court as well as in science, for he was the body surgeon of Charles V. The 


1 L, R.10 Exch. 255; and 2 Exch. Div. 1; 2Cent. L. J. 523; 4 Cent. L. J. 319. 
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reason alleged for his retirement from the world is that he inadvertently 
anatomized the body of a man who was alive at the time. This, as I 
say, is the only case of the kind I have heard of until you mentioned Mr. 
Bishop’s, and it is very far from being substantiated. 

“J have heard of many cases where it has been alleged that persons have 
been buried while in a state of trance, but in no case thoroughly investigated 
has this been proven. 

«Even if it be admitted that Mr. Bishop was alive at the time his brain was 
removed the allegation that he was conscious of what was being done to him 
thenisabsurd. Consciousness is a function of the brain, the result of its activ- 
ity. In order that this activity may continue it is necessary to renew the 
supply of oxygen to the brain, which can be supplied only by means of the 
blood, and supply of oxygen to the blood can be maintained only as long as 
respiration is continued. If the circulation of the blood and respiration both 
cease the brain is necessarily deprived of the oxygen necessary to the activity 
which alone produces consciousness. In that case decomposition would soon 
set in, as the brain is one of those portions of the body that most quickly 
decomposes. F 

“Our only means of knowing whether life still exists in the human body 
are certain actions. We have no other means. There is often no positive 
proof that life is extinct, and, on the pther hand, no positive proof that shows 
it to be still remaining, if we except those actions that are unmistakable. If 
respiration and circulation are discontinued they never return — for the reasons 
above stated. The signs that show their presence may be so slight as to escape 
the closest observation, but they are there. Breathing still continues, although 
so faintly as not to affect a mote in the air near the mouth. 

“The best tests as to whether life is departed or not are the most powerful 
excitants—the galvanic battery, for instance, one pole of which should be 
attached to the diaphragm, the most powerful muscle of respiration, and the 
other to the medulla oblongata, which controls the nerves descending from the 
head to the neck and is the vital citadel of the body—the center of respira- 
tion and circulation.”’ 


Tue Boston Bar Forty Years AGO — Remmniscences OF THE Days 
or WessterR, Cuoate, Lorine, Curtis, anD BartLett. —In a late issue 
of the Waterbury (Conn.) Republican Mr. F. J. Kingsbury writes in a 
graceful and interesting way of Sidney Bartlett, the leader of the Bos- 
ton Bar, who died on the 6th of March last, and of the a great law- 
yers of Boston forty years ago: — 


“The death of Sidney Bartlett, of Boston, at the age of ninety, brings to mind 
the group of distinguished members of the Boston bar with whom he was asso- 
ciated. He may be said to have been a leader at the Boston bar for full fifty 
years. Certainly aremarkable record. Forty yearsago he was in the zenith of 
his power and professionalreputation. In those days, whoever might be placed 
second, Daniel Webster came first. He was in the Senate of the United States, 
and in those days seldom practiced at the Boston bar. Nevertheless, he was its 
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acknowledged head. Jeremiah Mason was still living, but had ceased to do any 
business, although his tall form was occasionally to be seen upon the street, and 
the traditions of his brilliant professional career were fresh. Counting Webster 
standing in a class by himself as first, there came next, Rufus Choate, Charles 
G. Loring, Benjamin R. Curtis and Sidney Bartlett. There were several other 
names which crowded these so closely that by many they would probably have 
been included in the list, but in regard to these four there would have been no 
question. Of these Curtis was the youngest, then barely 40 years of age. He 
had already secured his place firmly among the first. In these days he wasa 
man of medium height and rather slender figure, a very quiet manner both in 
courtand out. Hisarguments were short, but clear and telling. His cases were 
most carefully prepared and in the trial nothing was overlooked. He saw, as 
by intuition, the essential points in his case; he paid little attention to anything 
not bearing on them, but to all that he did he went with direction and persist. 
ency that gave him great power. I remember hearing him apologize to the 
court for not having time to commit his entire argument to paper before deliv- 
ery. I alsoremember hearing him say once to a brother lawyer that he had not 
in five years spent half an hour on any other book than a law book or the Bible. 
Some scoffer suggested that he might have left out the Bible. In those days, 
however, the Bible was a book much more thoroughly read than it is now by 
lawyers and other men. Lawyers in jury cases, and even in arguments to the 
court, quoted Scripture frequently in a manner that is now seldom heard. In 
later years, after he was on the Federal bench, Curtis grew stout and had the 
appearance of living much more freely than he did in his earlier years. Whether 
on the bench or at the bar, as a lawyer he had but few superiors. 

‘‘ Loring was the oldest of this quartette. At this time he was about fifty- 
six years of age. His profound knowledge of law, his winning way with 
juries, his very high personal character, his warm sympathy with his clients, 
and his perfect courtesy in the conduct of his cases before the courts, all com- 
bined to render him a most successful practitioner at the bar. He had a way of 
taking the court and jury into his confidence, of assuming their desire to know 
the exact truth in order that justice might be done, and of assisting them in 
their effort to understand the precise points at issue which seldom failed of 
getting them to see the matter about as it looked to him. ‘ Oh, Loring’s so 
blanked honest,’ said blunt Bob Hallett one day; ‘you can’t do anything 
with him before a jury. They’ll believe every word he says,’ —and they did. 
When Mr. Loring was about sixty-five he gave up his practice to take charge of 
the affairs of the Massachusetts General Hospital Life Insurance and Trust 
Company, & corporation whose length of name was only exceeded by its power 
and importance in that community. And in the charge of this great trust he 
remained until he died. Universally beloved and lamented, it was truly said of 
him that he was the first private citizen of the commonwealth.” 

*¢ Rufus Choate had a more extended reputation as a brilliant advocate than 
any of the others. Away from Boston he would probably have been assigned 
the next place to Webster. And even at the Boston bar, while the others 
ranked as his equals, there was none superior. His age at this time was about 
fifty, perhaps a little under. (I think he was born in 1799, and the time of 
which I am writing was 1848.) Unlike Curtis, Choate, as Lord Bacon said of 
himself, deemed all knowledge to be his province — literature, history, philoso- 
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phy, science. He left no path of the human learning of his day unexplored. 
The brilliancy of his reputation as an advocate, and the broad. scope of his 
general knowledge sometimes gave rise to the impression that his legal attain- 
ments were superficial. This was a great mistake. He was no less the pro- 
found jurist than the brilliant advocate. His tall, spare, slightly stooping 
figure, his haggard face, almost gloomy in repose, but lighting up with every 
play of humor, satire, eloquence or scorn; his long, curling, very dark silky 
hair falling in great disorder around his face, and kept in its disordered condi- 
tion by his habit of running his long fingers through it almost continuously; 
his wonderful command of language for all the purposes for which language 
can be used — his sudden surprises in opening up new and wholly unexpected 
aspects of case, his unique appeals to the foreman of the jury, his startling 
comparisons, illustrations and rhetorical pirouettes, made Choate a man of 
whom courts, juries and spectators never wearied: and the constant wonder 
was, what will he do next? In reading over the sentence which I have just 
written, I can see that it gives one an impression of a sort of flippancy. Perhaps 
this was not wholly wanting; but to suppose that the total outcome of all this 
was anything light and trivial would be an entire mistake. His play was the 
play of the lightning around a summer cloud, but his stroke was also the 
lightning’s stroke, and all the strength of the tempest and the voice of the 
thunder were near at hand. 

“Sidney Bartlett was 50 at the time of which I write. For ten years at least 
he had stood among the first. Keen, polished, playful, easy; a very Harold 
Skimpole in his pleasant and apparently superficial way: yet untiring, relentless» 
cool, wary, nothing ruffled him; nothing bafiled him; nothing was allowed to 
stand between him and the point he set himself to reach. But somehow it 
seemed as if nothing ever went deeper with him than part way through a thin 
fine skin. There were no great depths to be stirred, but there was a pol- 
ished surface so smooth, so fine, so cool that opposition slid away from be- 
fore it when pushed by the will that lay behind. Is this the reason why he lived 
to be 90 and kept his force and faculty to the very threshold of the grave? It 
would go far to account for it if there were nothing else. I well remember Mr. 
Choate coming into the office where I, then a student, was sitting one day. A 
very important trial was in progress in which Mr. Choate was engaged and 
some questions were asked as to its progress. ‘And how is Bartlett?’ said one. 
I can hear Mr. Choate’s voice now, as, with that wonderful inflection that 
seemed to draw the word out into a long bed or other place of calm repose — 
he answered, ‘ S-e-r-e-n-e’ and the laugh which followed showed what a por- 
trait had been drawn in that one lengthened word. 

“A few years since I met on the train to New York one day the late Chief 
Justice, George Tyler Bigelow. We fell to talking of the older members of the 
Boston bar. He told me many interesting things, and the conversation turned 
on Mr. Bartlett who was already growing famous for his long term of service 
atthe bar. Among other anecdotes of him was this: Mr. Bartlett understood 
his own value and represented it in his bills. On one occasion a client called 
on him with a long bill of items which had been sent him, the total of which 
seemed to him very large. ‘ Mr. Bartlett,’ said the client, ‘this seems a very 
large bill,’ ‘Ah?’ said Mr. Bartlett with his diffusive smile, as he hooked the 
glasses over his nose; ‘let me see it please?’ as ifasking a favor. Mr. Bartlett 
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ran his eye carefully down the pages until the final figures were reached, when 
he politely returned it. ‘Indeed it is,’ said he in the same suave tone. The 
client’s hopes arose. ‘It seems to me, Mr. Bartlett, a very large bill,’ said the 
client. Again the eye glasses were replaced, the hand extended for the bill; the 
same careful scanning process took place, the bill was handed back, and the 
same words in the very same voice once more greeted the client’s ear. ‘ Indeed 
it is,’ said Mr. Bartlett. ‘Could you make it something less, Mr. Bartlett?’ 
said the client. Agaia the glasses were mounted, the same formula of exami- 
nation repeated, again the bill was returned and the same cheerful voice replied, 
‘No, sir!’ The client saw the folly of his ways, paid his bill, and said no more, 

‘Oh, those giants of the bar. How few the records that tell their brilliant 
career. Let us gather up these fragments that nothing be lost.” 


CopIFICATION OF THE Common Law anD THE Maxim Stare Decisis, — 
Prof. James Parsons, in his Jntroduction to the Principles of Partnership, 
says: ‘* The judicial utterance is the original method which has prevailed 
from the earliest times. It is pre-eminently the common-law process. 
The Anglo-Saxons were the embodiment of their law. Each member of 
the commune was an exponent of the law, and testified toitsterms. The 
court and jury of the present day do but represent the community and 
continue the legal tradition which has endured from the days of the 
markmen. Whether the theory of Holmes, that the court is educated 
by the jury, be adopted or not, the judges formulate the principles for 
the common weal, and have been found by ages of experience to be the 
only body which can give adequate expression to the will of the com- 
munity. The slur of ‘ judge-made’ law has not deterred the judges 
from exerting their faculties, nor will it make them abnegate their func- 
tion. They should not be intimidated and seek to conceal the process 
by a false pretext. The maxim of stare decisis is a meaningless phrase, 
and should not be used as a blind. Mill charges lawyers with the fault 
of arguing as if a proposition were general when it has but a restricted 
meaning. The charge accurately describes the use made by lawyers of 
the maxim stare decisis. It does not mean what the words strictly import, 
that a judicial blunder must be perpetuated forever. The history of 
the common law negatives such an absolute sense. * * * The 
maxim does not mean what itsays. It must be interpreted in connec- 
tion with its complement, which provides that a precedent, when super- 
seded, never was law. This shows that it is only sound law which ob- 
tains in the long run, because principle is the only safe guide for hu- 
man action. Why, it might be asked, take any exception to the maxim 
if, when correctly understood, it coincides with principle? The answer 
is, that this coincidence is not recognized, and the maxim is never in- 
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yoked, except to exclude the operation of a principle. A precedent, it 
must be borne in mind, is nothing but an experiment. If the proposi- 
tion justifies itself, the principle stands, but if subsequent investigation 
shows that the proposition is unsound, it is set aside and replaced by 
the true principle. Any attempt to stifle investigation, and bolster up 
an incorrect statement of the law, causes more mischief than undoing 
the wrong at first. The repeated decisions aggravate the case until, in 
the end, a whole mass of decisions has to be overthrown, instead of a 
single precedent. 

“It is the process of testing the cases at every recurrence by the 
touchstone of principle which makes the law a science. This is the 
method of natural science. The opportunity is afforded for verifica- 
tion or revision by the court after the most searching investigation and 
discussion by the lawyers. A history, if it existed, of legal doctrines 
at the common law would show how, and when, the different groups of 
cases were generalized and brought into consistency with the system. 
No one familiar with legal thought can fail to recall instances where 
lawyers have unearthed and framed the principle which serves to recon- 
cile a given line of cases, and have put the class upon its true basis of 
principle. The wisdom of the common-law arrangement consists in its 
providing for the co-operation of the bar in making thelaw. The pro- 
vision liberates all the latent resources of the profession, and makes 
them available at all times for the development of the law. The ranks 
of the profession may be all but filled with ordinary and common-place 
judges and practitioners. It needs but one original mind to detect the 
latent principle which explains a congeries of cases, and to combine 
principles in their related order in the system. The instant the princi- 
ple is announced, and its position in the hierarchy of principles dis- 
closed, the truth is established. The discovery is recognized, like a 
truth of natural science, without debate or argument, and the revela- 
tion illuminates the mind with conviction. It is the free play of orig- 
inal thought, which infuses life into the law and keeps it from stagna- 
tion. The perversion of the maxim stare decisis, and the adherence to 
precedent without reference to principle, produces the same effect as a 
code. The reasoning from an arbitrary premise, vitiates the faculty 
of reason, cutting it off from the source of its inspiration, and the ar- 
bitrary element introduced into the law helps to fix the basis of con- 
struction for the whole corpus juris. 

“The meaning of the common saying, that periods of codification 
mark epochs of decay, is simply that a code excludes the co-operation 
of the profession in making or developing the law. The creating force 
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is turned off. Any science would die out which prevented the closest 
student, the practical operator, the experimentalist, or any other fol. 
lower, from contributing to the general fund of knowledge. No one 
ean foretell from whom may come the inspiration which will advance 
the knowledge of all, and co-operation of every disciple is solicited, 
No one is driven away. 

‘* By enacting a proposition, or adhering blindly to a precedent, the 
process of sifting and purifying the law by subjecting it to reason is 
arrested, and the law becomes a dead mass which succeeding genera- 
tions of lawyers cannot utilize, as it admits of no assimilation.” 


CopiricaTion OF THE Common Law. —Prof. Bryce, in his <Amer- 
ican Commonwealth,’ says: ‘‘ Most of the States have within the 
last half century made sweeping changes, not only in their judicial 
system, but in the form of their law. They have revised and codified 
their statutes, a carefully corrected edition whereof is issued every few 
years. They have in many instances adopted codes of procedure, and 
in some cases have even enacted codes embodying the substance of the 
common law, and fusing it with the statutes. Such codes, however, 
have been condemned by the judgment of the abler and more learned 
part of the profession, as tending to confuse the law and make it more 
uncertain and less scientific. A warm controversy has lately been rag- 
ing in New York on the subject. But with the masses of the people 
the proposal is popular, for it holds out a prospect, unfortunately 
belied by the result in States which, like California, have tried the ex- 
periment, of a system whose simplicity will enable the layman to under- 
stand the law and render justice cheaper and more speedy. A really 
good code might have these happy effects. But it may be doubted 
whether the codifying States have taken the steps requisite to secure the 
goodness of the codes they enact. And there is a grave objection to 
the codification of State law which does not exist in a country like 
England or France. So long as the law of a State remains common 
law, i.e., rests upon custom and decisions given by the judges, the law 
of each State tends to keep in tolerable harmony with that of other 
States, because each set of judges is enlightened by and disposed to be 
influenced by the decisions of the Federal courts and of judges in other 
States. But when the whole law of a State has been enacted in the 
form of a code, all existing divergences between one state and another 
are sharpened and perpetuated, and new divergences probably created. 


1 1 Bryce Am. Com. 482. 
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States, and these variations may impede business and disturb the or- 
dinary relations of life.’’ 


Tae State Jupiciary as AFFECTED BY PopuLarR ELections — SHort 
Terms AND SMALL SaLaries. — Prof. Bryce, in his American Com- 
monwealth,1 says: ‘* Popular elections throw the choice into the 
hands of political parties, that is to say, of knots of wire-pullers 
inclined to use every office as a means of rewarding political services, 
and garrisoning with grateful partisans posts which may conceivably be- 
come of political importance. Short terms oblige the judge to remem- 
ber and keep on good terms with those who have made him what he is, 
and in whose hands his fortunes lie. They induce timidity, they dis- 
courage independence. And small salaries prevent able men from 
offering themselves for places whose income is perhaps only one-tenth 
of what a leading barrister can make by private practice. Putting the 
three sources of mischief together, no one will be surprised to hear that 
in many of the American States the State judges are men of moderate 
abilities and scanty learning, inferior, and sometimes vastly inferior, to 
the best of the advocates who practice before them. It is more hard to 
express a general opinion as to their character, and particularly as to 
what is called, even in America, where robes are not worn, the ‘* purity 
of the judicial ermine.’’ Pecuniary corruption seems, so far as a 
stranger can ascertain, to be rare, perhaps very rare ; but there are other 
ways in which sinister influences can play on a judge’s mind, and im- 
pair that confidence in his impartiality which is almost as necessary as 
impartiality itself. And, apart from all questions of dishonesty or un- 
fairness, it is an evil that the bench should not be intellectually and 
socially, at least, on a level with the bar. 

“The mischief is serious. But I must own that it is smaller than a 
European observer is prepared to expect. In most of the twenty-four 
States where this system prevails the bench is respectable; and in some 
it is occasionally adorned by men of the highest eminence. Not even 
in California or Arkansas are the results so lamentable as might have 
been predicted. New York City, under the dominion of the Tweed 
ting, has afforded the only instance of flagrant judicial scandals; and 
even in those loathsome days the Court of Appeals at Albany, the 
highest tribunal of the State, retained the respect of good citizens. 
Justice in civil causes between man and man is fairly administered 


1 1 Bryce Am. Com, 485, et seq. 
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Hence codification increases the variations of the law between different 
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over the whole Union, and the frequent failures to convict criminals, 
or punish them when convicted, are attributable not so much either to 
weakness or to the partiality of a judge’s part as to the tenderness of 
juries and the inordinate delays and complexity of criminal pro. 
cedure. 

‘* Why, then, have sources of evil so grave failed to produce corre- 
spondingly grave results? Three reasons may be suggested: One is the 
co-existence in every State of the Federal tribunals presided over by 
judges who are usually capable and always upright. Their presence 
helps to keep the State judges, however personally inferior, from losing 
the sense of responsibility and dignity which befits the judicial office, 
and makes even party wire-pullers ashamed of nominating as candidates 
notoriously incapable or tainted men. 

‘* Another is the influence of a public opinion which not only recognizes 
the interest the community has in an honest administration of the law, 
but recoils from turpitude in a highly placed official. The people act 
as a check upon the party conventions that choose candidates, by mak- 
ing them feel that they damage themselves and their cause if they run 
aman of doubtful character, and the judge himself is made to dread 
public opinion in the criticisms of a very unreticent press. Democratic 
theory, which has done a mischief in introducing the elective system, 
partly cures it by subjecting the bench to a light of publicity which 
makes honesty the safest policy. Whatever passes in court is or may 
be reported. The judge must give his reasons for every judgment he 
delivers. 

‘* Lastly, there is the influence of the bar, a potent influence even in the 
present day, when its role is less brilliant than in former generations. 
The local party leaders who select the candidates and ‘‘ run’”’ the con- 
ventions are in some States mostly lawyers themselves, or at least in 
close relations with some leading lawyers of the State or district. 
Now lawyers have not only a professional dislike to the intrusting of 
law to incapable hands, the kind of dislike which a skilled bricklayer 
has to seeing walls badly laid, but they have a personal interest in get- 
ting fairly competent men before whom to plead. It is no pleasure to | 
them to have a judge so ignorant or so weak that a good argument is 
thrown away upon him, or that you can feel no confidence that the 
opinion given to a client, or a point of law which you think clear, will 
be verified by the decision of the court. Hence the bar often contrives 
to make a party nomination for judicial office fall, not indeed on a lead- 
ing barrister, because a leading barrister will not accept a place with 
$4,000 a year, when he can make $14,000 by private practice, but on 
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as competent a member of the party as can be got to take the post. 
Having constantly inquired in every State I visited wherein the system 
of popular elections to judgeships prevails, how it happened that the 
judges were not worse, I was usually told that the bar had interposed 
to prevent such and such bad nomination, or had agreed to recommend 
such and such @ person as a candidate, and that the party had yielded 
tothe wishes of the bar, * * * 

“During the last few years there has been a distinct change for the 
better. Some States which had vested the appointment of judges in 
the legislature, like Connecticut, or in the people, like Mississippi, 
have, by recent constitutional amendments or new constitutions, given 
it to the governor, with the consent of the legislature, or of one house 
thereof. Others have raised the salaries, or lengthened the terms of 
the judges, or, like New York, have introduced both these reforms. 
Within the decade ending December, 1886, though twenty-eight States 
altered their constitutions, no one, except Florida, took appointments 
from legislature or governor to intrust them to popular vote. On this 
point at least, the tide of democracy which went on rising for so many 
years, seems to have begun to recede from the high-water mark of 
1840-1860. The American people, if sometimes bold in their experi- 
ments, have a fund of good sense which makes them watchful of re- 
sults, and not unwilling to reconsider their former decisions.”’ 


Missourt Bar Association. —The next meeting of this body will 
take place at St. Louis on the Ist, 2d and 3d of October. Arrange- 
ments will be duly announced as to special hotel and railway rates 
for members who may desire to attend. Communications should 
be addressed to W. A. Alderson, Esq., Secretary, at Kansas City, 
Missouri. 


Porting New Wrz Into Otp Borties.— One of the editors of this 
periodical was so far seduced from the direct line of his duty as to 
become a contributor to that ‘‘ useless but entertaining periodical,”’ the 
Green Bag. He sent them a little note under the head of ‘‘ Putting 
New Wine into Old Bottles,’’ and they displayed it as a blaring leader, 
with his name at the head of it. The said article was somewhat radical 
in its tone, and naturally it provoked the conservatism of the univer- 
sities. That learned periodical, the Harvard Law Review, suggested 
that the writer of said article needed a little instruction himself, and 
then proceeded to differ from his views, hinting that it would be diffi- 
cult to find lawyers in our time abler than Coke and Bacon. Coke did 
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prosecute Sir Walter Raleigh in a very able manner. As a bully and 
brow-beater he was certainly able. Also, we owe him some gratitude 
for the Petition of Right. But his commentaries upon Littleton justify 
the criticism of Sir James Stephen that he was incapable of connected 
ratiocination. As for Bacon, we ask those who have acquired an ex- 
alted reverence for that great man to open his Novum Organum and 
read his essay on Wind, and then reflect that there is one kind of wind 
which the great philosopher omitted to catalogue and classify. 

The Green Bag contributor has, however, found a defender in that 
radical codificationist, the editor of the Albany Law Journal, who 
immediately took up the cudgel in his defense and produced the 
following happily written editorial, which the green bagger repub- 
lished :— 


** Seldom can more sense and satire be found in a page of print than in ‘ Put- 
ting New Wine in Old Bottles,’ by Judge Seymour, D. Thompson, in the Green 
Bag, for April. The writer shortly describes the state of England three hun- 
dred years ago, and concludes: ‘In fact, our ancestors of those days were 
barbarians, not as far advanced as the Bulgarians of our own time. When, 
therefore, we havea new question of law to study, why should we go back and 
try to find what the opinion of Lord Coke, whose infamous prosecution of Sir 
Walter Raleigh can never be forgotten, was on the question? Why should we 
try to find what Sir Francis Bacon, who sold justice, thought about it? Why, 
in short, should we not stop rummaging the old books, and doa little think 
ing for ourselves? Our ancestors, in their day, did their parts as well as 
they could, with the light they had, and amid such surroundings as they 
had. But, as compared with us, they were barbarians compared with civ- 
ilized man. In intellectual stature they were children compared with mod- 
erns. The Harvard Law Review, dissents from this view, and wants to be 
told of a few moderns, compared with whom Coke and Bacon were children 
in intellectual stature. The writer, of course, was speaking of the mass 
of the people, and particularly of the lawyers. -The critic has picked out 
two intellectual giants of their day, or at least one. Bacon, however, did not 
earn his reputation as a lawyer, and we are not aware that he is ever quoted 
asalawyer. Certainly there have been scores of greater lawyers since his 
time. Coke, probably, was not intellectually great, and although a great lawyer 
for his time, yet there have been many greater since. There are, at least, four 
greater lawyers on the present bench of the Federal Supreme Court. Rapallo 
was a greater lawyer. He is not worthy of mention in the same day with 
Mansfield, or Kent, or Story, or Marshall, or Comstock, or Nicholas Hill, or 
Cowen, either as an intellectual power or as a repository of legal learning. 
Parsons knew more law; so did Wharton; so does Bishop. In truth, both 
England and America have outgrown Coke and Bacon, their times and their 
legal learning. There never was much of the old common law, as compared 
with the common law of to-day, and it 1s rapidly growing less. We speak 
respectfully of it from habit, but it was but the scaffolding, which has nearly 
disappeared, in the erection of the great edifice. It is almost as effectually 
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superseded as the philosopher’s old knife with its new blades and new handle. 
If any man wants to learn the real value of the traditions which we call the 
common law, Jet him study our commonly accepted sources of it, as described 
in Wallace’s ‘ The Reporters,’ and observe how conflicting, obscure and untrust- 
worthy they are. Let him read Governor Hoadly’s address made at Saratoga 
last summer.' He must then confess to himself that our reverence for it is like 
that of a negro for his fetich, or an Indian for his curiously carved log. The 
chief value of the ancient common law is its free political spirit, which gave 
and preserves for us our State institutions. In admiration of this we are apt 
to be unconscious or forgetful of the puerility and inconvenience of many 
of its purely legal notions, of their unsuitableness to modern conditions, 
and of the fact that we have utterly marched away from them. Our 
modern law is chiefly admirable for its radical difference from the ancient. 
Entire branches have sprung up which the old law knew nothing of, — 
corporation, insurance, negotiable paper, and many others. Mansfield cre- 
ated one branch, Marshall another. In fact, so inhuman and barbarous was 
the common law, that our ancestors themselves felt compelled to inventa 
superior article for hard cases, which they called equity. Much of the modern 
prostration before the ideas of the common law is as unreasonable as would be 
an adherence by modern physicians to the medical theories and practices of the 
Middle Ages. When the Review asks if Judge Thompson believes ‘that 
ajudge of to-day can safely strike out for himself,’ we wili take it upon our- 
selves to answer yes; that is exactly what they are doing and have been doing 
all along, and that is what the common-law idolaters give them the highest praise 
for,— the ‘elasticity’ of the common law, which enables them to disregard it, 
and fashion law unto themselves. And yet so laughably forgetful are the wor- 
shipers of the empty niche of the ancient common law that the revered figure has 
been despoiled and carried away, that one of the greatest of them, Mr. Bishop, 
just now writes: ‘I have expressed indignation at modern attempts to smite 
itto its death and burial in the statutes under the name of codification,’ —for- 
getful that it is long since dead and buried and mouldered, except here and there 
abone. Now, the question of the day is whether the law thus ascertained shall 
be fixed in statutes or shall be left for judges to change at pleasure, so that 
there shall be no determined and invariable rule in any case.” 


Gratuitous Apvicr FROM THE Bencu. — When a great man is brought 
into court, some judges have an irresistible itching to become his 
counsel. Such was the case with Mr. Shiel, a London police magis- 
trate, the other day, when the Duke of Cambridge, a Royal Duke, and 
Commander-in-Chief of Her Majesty’s armies, was proceeded against in 
the police court for an assault. The learned (?) police justice urged 
the prosecutor to consider why it would not be better to bring a civil 


action, and said: ‘If you proceed criminally, your cause of action 
would be gone.’’ 


1 Reproduced in this issue of this publication. 
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Doc Day Lrrerature. — The weather is warm. An Oriental haze 
obscures distant objects. The dog star reigns. 


The spirits of noon upon the desert’s brim 
Cavort and tremble in the mid-day glare. 


All nature conduces to lassitude and repose. Why should we per. 
plex our inventive faculties when it is so easy to call into requisition our 
cast-iron contributor, Prof. Shears, and reproduce the following from 


our esteemed contemporary, the Green Bag, who'itself reproduced them 
from — where? 


Judge (to witness). Do you know the nature of an oath? 
Witness. Sah? 

Judge. Do you understand what you are to swear to? 
Witness. Yes, sah; I’m to swar to tell de truf. 

Judge. And what will happen if you do not tell it? 
Witness. I spects our side ’ll win de case, sah. 


An action was brought in a Winconsin court, some years since, for shooting 
the plaintiff's goose and gander. The defendants admitted the killing, but 
claimed that it was accidental. After hearing the evidence, the court delivered 
the following able and lucid opinion: — 


**Tt is always best not to be too severe on damages, and yet it is best to give 
damages to the amount of the plaintiff’s claim, and inasmuch as the killing of 
those geese was wrong by the boys. It is the opinion of the court that the two 
geése were worth two dollars apiece in the spring of the year, and in all proba- 
bilities they would have had twelve goslings, and probably about one-half of 
them would have lived and the other half would have died; and it would not 
have cost the plaintiff much to keep them until fall, and the goslings would then 
be worth one dollar apiece, which would be six dollars, and the two old ones 
two dollars, which would make ten dollars, which is the judgment of the 
court.” 


A divorce case being called on in one of ourWestern courts, the judge, address- 
ing the plaintiff's counsel said, “ I don’t think people ought to be compelled 
to live together when they don’t want todo so. I will decree a divorce in this 
case; ’’ and the parties concerned were thereupon declared to be no longer man 
and wife. Presently the defendant’s lawyer appeared, and was not a little sur- 
prised to find that all was settled — that the judge had decided without hearing 
one side, much less both. He protested against such over-hasty proceedings, 
and appealed to the court to redress the wrong it had committed. The court 
not being inclined to own itself in fault, he was informed that it was too late 
to raise objections, the decree had been pronounced; but if he wanted to argue 
the case “right bad,”” the court would marry the parties again, and give hima 
chance to air his eloquence. 


Tue “ Tacks’ or THE West Pusiisninc Co. — The West Publishing 
Co. have been issuing circulars called ‘talks.’ In these “ talks” 
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they have not stopped at advocating their own ‘‘ system,”’ but they 
have engaged in the ungracious task of disparaging the leading publica- 
tion of one of their rivals, the Bancroft-Whitney Co., of San Francisco, 
who are the publishers of the series of annotated cases known as the 
American Decisions, the American Reports and the American State 
Reports. In one of these ‘‘talks’’ the Wests made the following 
charge: — 

“ Ag to the permanency of the cases reported, Hastings’ Minnesota Citations 
shows that fifty-one of the decisions in the Minnesota Reports have been over- 
ruled. The table of cases of American Decisions and American Reports con- 
tains 11 of those cases, selected for publication because of their ‘ permanent 
value.’ The editor thus succeeded in embalming one-fifth of the overruled 
cases, While selecting only about one-twentieth of the decisions of the court.” 


The Bancrofts, in a circular, have made the following response to 
this statement: — 


“It is true that ten of the cases reported in the American decisions appear in 
Hastings’ Minnesota Citations, with a dagger (+) prefixed. It is not true that 


any one of the ten is overruled. Concerning these daggered cases, Mr. Hast- 
ings says in his preface, ‘cases are noted as overruled when the doctrine laid 
down in them is announced as changed, whether it be by statute or a subsequent 
decision.’ Four of these ten cases ! give in addition to the points for which 


they were selected, interpretations of statutes, which had at the time of selec- 
tion been repealed or modified, The fact of such repeal or modification (indicated 
by a dagger in Mr. Hastings’ book) is in each case clearly stated and fully, 
shown in the notes following those cases in the American Decisions, more 
clearly and more fully than in any or all of the local Minnesota books. Four of 
Mr. Hastings’ daggered cases? were selected and reported, notwithstanding 
subsequent modifications, because each one embraced important topics upon 
which it had never been questioned. The modifications are fully noted at the 
end of each case. One of the ten cases ° is referred to in a subsequent decision 
merely to show that it could not be regarded as authority for the proposition 


1 Bidwell v. Webb, 10 Minn. 59; 88 
Am. Dec. 46. See 15 Minn. 251; 25 
Minn. 13; 31 Minn, 245. 

Caldwell v. Kennison, 4 Minn. 47; 
77 Am. Dec. 499. See note pp. 501, 
502. 
Folsom v. Carli, 5 Minn. 333; 80 
Am. Dec. 429. Approved in 7 Minn. 
519; 10 Minn. 156; 11 Minn. 89; 24 
Minn. 496; 12 Minn. 575; 25 Minn. 19; 
28 Minn. 473; as to various points, the 
change of statute being referred to in 
21 Minn. 3804. 


Whittaker v. Rice, 9 Minn. 13; 86 
Am. Dec. 78. See note p. 84. 

2 Berthold v. Fox, 13 Minn. 501; 97 
Am. Dec. 243. See note 247. 

Berthold v. Holman, 12 Minn. 335; 
93 Am. Dec, 234. See note p. 238. 

McCue v. Smith, 9 Minn. 252; 86 Am. 
Dec. 100. See note p. 103. 

Mason v. Callender, 2 Minn. 350; 
72 Am. Dec. 102. See note p. 116. 

5 Tuttle v. Howe, 14 Minn. 145; 100 
Am. Dec. 205. See 17 Minn. 47, 353; 
23 Minn. 439; 31 Minn. 202; 33 Minn. 5. 
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for which it has been cited, because the part relied upon was not necessarily in. 
volved in the case, and what was there said was mere dictum. It is, however, 
cited with approval on four other points. The tenth! has neither been over. 
ruled or questioned in any regard, but is cited as authority on five different 
points, and in a number of cases. One case * reported in the American Reports 
was overruled, or, more accurately speaking, the court of Minnesota yielded to 
a decision of the Federal Court, construing an act of Congress and determining 
that the power of a national bank to purchase a note cannot be drawn in ques- 
tion on a collateral action. Mr. Freeman had no opportunity to ‘embalm’ the 
ten cases referred to. They were not dead. — Mr. Hastings’ dagger did not kill 
them —it did not aim to do so. The amateur grave-diggers of St. Paul, out of 
employment and seeking a job, made a sad mistake. The alleged corpses are 
not dead, nor as yet sleeping. —They are not likely to be buried alive. Mr, 
Freeman, by including them in the American Decisions, helped to give them im- 
mortality. The American Decisions, American Reports, and American State 
Reports will continue to cover the field of well selected cases, from the founda 
tion of American jurisprudence to the millennium; meanwhile, other misrepre- 
sentations concerning these series will be presented in their true light.” 


In a letter transmitting this circular to us, the Bancrofts inquire 
what would be the result if the ‘* Reporter System ’’ were subjected to 
the foregoing test? Are their pamphlets or volumes cited in the treat- 
ises or reports? Do they contain cases which have been squarely re- 
versed or overruled? Of course, as they contain or purport to 
contain all the cases, they contain cases which will be reversed or over- 
ruled, and their back volumes contain cases which have been overruled. 
They do not claim any exemption from this, any more than any other 
complete series of reports can claim such an exemption. We somewhat 
regret that this tripartite publishers’ war has sprung up — we say trip- 
arlite, for the Co-ops. are alsoinit. At the same time, we must con- 
fess that we ourselves have done something to provoke it; and after 
allit may do some good. The safest and best administration of justice 
takes place where very strong forensic abilities are displayed on both 
sides of the case, where everything that can be said for either side is 
said and well said. 


Tue American Bar Association. — We print in this issue the ad- 
dress of George Hoadly, of New York, delivered before the meeting of 
this body which took place last summer at Saratoga Springs. By doing 


1 Montour v. Purdy, 11 Minn. 384; 2 First National Bank v. Pierson, 24 
88 Am. Dec. 88. Approvedin12 Minn. Minn. 140; 31 Am. Rep. 341. Approved 
517; 13 Minn. 118; 19 Minn. 341; 20 in Lazear v. N. U. Bk., 52 Md. 78; 126 
Minn. 403; 28 Minn. 204; 29 Minn.33; Mass. 333; 15 Hun, 51. 
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this we hope at once to give a wider circulation to one of the most in- 
teresting addresses of the kind which has ever been made, and to 
attract renewed attention to the present summer meeting of this distin- 
guished body of lawyers. Its next meeting takes place at Chicago, on 
August 28, 29, and 30, under the presidency of the venerable David 
Dudley Field, of New York, now eighty-six yearsof age. A paper will 
be read by Hon. Henry B. Brown, Judge of the District Court of the 
United States for the Eastern District of Michigan, on Judicial Inde- 
pendence. Judge Brown has been an occasional contributor to this 
publication, and our readers may expect that his paper will be well 
worth listening to. Another paper will be read by Walter B. Hill, 
Esq., of Georgia, on the Federal Judicial System. Mr. Hill was 
President of the Georgia Bar Association last year, and delivered an 
address before it which, though long, was published entire in a former 
number of this Review. There was not adull or uninteresting word in 
that address from beginning to end. The members of the Association 
will be interested to hear what this exceptionally fine thinker has to say on 
the subject which he haschosen. The ‘‘ Annual Address ’’ will be deliv- 
ered by Simeon E. Baldwin, Esq., of Connecticut, one of the professors 
of the Yale Law School, on the subject of the Centenary of Modern 
Government. Mr. Baldwin has been actively identified with the Ameri- 
can Bar Association from its beginning, and is one of its ablest and 
most influential members. He is one of the finest thinkers and legal 
scholars in that body of eminent lawyers. His address will bea most 
‘important feature of the programme. 

The lawyers of Chicago and of the State of Illinois are preparing to 
give the Association a reception worthy of their own honor and of the 
dignity of the body which is, in a measure, their guest. The Illinois 
State Bar Association and the Chicago Bar Association will jointly 
give a reception to the American Bar Association at the Union League 
rooms, on Wednesday evening, August 28. Mr. B. F. Ayer, of the 
Chicago bar, has arranged an excursion to the outlying town of Pull- 
man, by a specialtrain. This town, it is well known, is the seat of the 
principal manufactory of the Pullman palace ears. The Chicago Bar 
Association will give the American Bar Association a banquet at the 
Grand Pacific Hotel on Friday evening, August 30. Arrangements are 
being made to secure a reduction from the railway companies of fare, 
80 as to make the fare of members one fare and a third for the round 
trip. Arrangements have also been made with the Grand Pacific Hotel 
for reduced rates for members of the Association. A parlor in the 
second floor of that hotel will be open as a reception room for the use 
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of the members during the meeting. Members are particularly re. 
quested to register their names, as soon as convenient after their ar. 
rival, in the register of the Association, which will be kept in this parlor, 

Never before has the American Bar Association met under such 
favorable auspices. Although it has numbered in its line of presidents 
Cabinet ministers, diplomatic representatives and ex-judges of the 
highest courts, it has never met under the presidency of a man of equal 
distinction with David Dudley Field. The honor of making him 
President of this Association was fitly bestowed, in recognition of the 
efforts which he has made, during a long and laborious life, to reform, 
improve and codify not only the common law, but also the law of na- 
tions. For the first time, also, the American Bar Association abandons 
its habitual place of meeting at a watering-place and meets in one of 
the metropolitan cities of the country. Here the most elaborate 
preparations have been made to entertain it in a manner befitting its 
dignity and the dignity of the lawyers whose guests it will be. An 
Advisory Committee of Arrangements of the members of the Illinois 
Bar belonging to the Association has been organized, composed of the 
following distinguished names: Lyman Trumbull, Edward G. Mason, 
Benj. F. Ayer, James K. Edsall, Frederic Ullman, E. B. Sherman and 
S. S. Gregory. A Committee of Entertainment has also been organ- 
ized by the Illinois State Bar Association, composed of the following 
gentlemen: James M. Riggs, Anthony Thornton, John M. Palmer, 
Samuel W. Moulton, Frank H. Jones, William Brown, W. W. 
Berry, H. W. Beckwith, John I. Rinaker, Robt. E. Williams. The 
Chicago Bar Association has likewise organized a Committee of Enter- 
tainment composed of the following names: Francis Lackner (Presi- 
dent), Charles C. Bonney, James L. High, Robert E. Jenkins, Stephen 
S. Gregory, Hugh L. Burnham, James B. Bradwell, Julius Rosenthal, 
James H. Raymond, Frederic Ullman, Charles S. Holt and George W. 
Cass (Secretary). 

We predict that the attendance at the meeting of the American Bar 
Association this year will doubly outnumber that of any previous year 
of its existence. We nominate for President of the Association for the ~ 
ensuing year, Charles C. Bonney, Esq., of Chicago. 


TestinG THE ConsTITUTIONALITY OF Laws IN ADVANCE OF THEIR EN- 
ACTMENT. — Since the judicial courts took to themselves the jurisdiction 
of deciding whether acts of the legislature are valid or invalid, as being 
within the constitutional powers of that body, a period of more than 
three-fourths of a century, we have had the constant spectacle of the 
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courts of judicature declaring acts of the legislature unconstitutional, 
‘ and void in litigations between private parties: the State, which has the 
most interest in the question, not being represented at all. The courts 
of the common law have, from time immemorial, had the decency to 
hold that they would not entertain an action for damages for a public 
nuisance by a private party unless he was specially injured thereby, 
but that the ordinary remedy for the abatement of a public nuisance 
was by indictment at the suit of the crown, or, in this country, of the 
State. But when it comes to the consideration of a void statute, this 
principle is reversed, — at least according to a recent holding of the 
Supreme Judicial Court of Massachusetts. The constitution of that 
state empowers either house of representatives to ask the opinion of 
the Supreme Judicial Court as to the constitutionality of alaw. We 
have not the provision before us, and of course cannot state it accur- 
ately. But the most obvious suggestion of sense would be to apply to 
this subject the preventive remedy — the remedy which ought always 
to be favored — and to have the subject of the constitutionality of the 
law discussed and passed upon in advance of its enactment by the only 
tribunal which is vested with the power of passing upon the constitu- 
tionality of acts of the legislature ; otherwise we have, in addition to the 
fact of such questions being determined in mere private litigations 
where they are often imperfectly presented and argued, and sometimes, 
perhaps, in collusive litigations where both parties are interested in hav- 
ing the question determined in a particular way, —the additional fact 
of their being determined in such a way that the judgment operates as a 
retroactive law. Rights have arisen under a statute which has been 
enacted by the legislature; but, notwithstanding the fact, the statute 
itself is stricken down, and with it those rights, by a decision of the 
highest court of judicature, rendered in a suit between private litigants, 
the State not being a party. Pursuing this most obvious suggestion of 
common sense and propriety, the legislature of Massachusetts, as 
above stated, recently called upon the Supreme Judicial Court for its 
opinion upon some of the points of doubtful construction in the statute 
of the commonwealth providing for the education of the youth. The 
court declined to give its opinion, denying the constitutional authority 
of the house to require the same. The reply of the justices was re- 
ferred to a committee for consideration, who reported to the house the 


following preamble and resolve. What the house did with it we have 
not heard : — 


“WHEREAS, On the nineteenth day of April last this House of Representatives. 
ordered that the opinion of the Justices of the Supreme Judicial Court be re- 
quired upon certain important questions of law relating to the construction of 
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certain statutes providing for the education of children in the Commonwealth; 
and 

‘*WHEREAS On the fourth day of May instant, said Justices did send a re. 
ply to this House, not answering said question, but denying the constitu. 
tional authority of this House to require their opinions upon the same; 
now, therefore, be it 

* Resolved, That the House of Representatives does not acquiesce in the 
conclusion of the Justices as to the limitation of the authority of the House to 
require the opinions of the Justices; and affirms the authority of the House 
under the constitution to require their opinions upon said questions. 

“It is with reluctance thatfyour committee venture to express an opinion 
at variance with that of the Justices, and with the greatest deference for 
their wisdom and learning; but after such inquiry as they have been able to 
make they have unanimously reached the following conclusion: That this 
House was justified in regarding the questions relating to the statute which 
provides for the education of the future citizens of the commonwealth as im- 
portant questions of law; that when it was confronted with the duty of consid- 
ering the propriety of changing this law, a proper occasion arose, if it so 
decided, for it to require the opinion of the Justices upon points of doubtful 
construction, within the fair meaning of the words themselves of the con- 
stitution, and as they have been interpreted by the Justices in past times, 
and as they are illustrated by the practice of the government from which 
we have received, and the commonwealth to which we have given, our 
laws. 

‘‘For these reasons, imperfectly stated, the committee report the accom- 
panying resolve.’’ 


Tue Revative or THE Decisions or THE SUPREME CoURT OF 
Iturnois. —The Albany Law Journal quotes our observation to a cor- 
respondent in a former number of this Review as follows: — 


‘¢ But if you had studied the opinions of the Supreme Court of Illinois more, 
you would probably have acquired a better opinion of them. They will com- 
pare favorably with those of some of the States which you name.” 


The Albany Law Journal adds: — 


‘¢ We agree with the correspondent, and we also venture the opinion, founded 
on an intimate acquaintance with the Illinois opinions for ten years, that con- 
sidering the wealth and population of that State, her law reports are singularly 
lacking in interest.”’ 


We have had a considerable acquaintance with the decisions of the 
Supreme Court of Illinois for the last twenty years, though perhaps not 
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as intimate an acquaintance as the editor of our learned contempor- 
ary has had, who has been, during some ten years, the editor of the 
American Reports, and whose office it has been to skim through the re- 
ports of all the States for the purpose of selecting cases for republica- 
tion in that series. But our conclusion in regard to the decisions of 
the Supreme Court of Illinois has been that those decisions are fairly up 
to the average of the work of American State courts. We confess to a 
preference for the decisions of the Supreme Courts of Massachusetts, 
Michigan, and Wisconsin, over the decisions of the Supreme Court of 
Illinois. But, notwithstanding the exceptional value which is set in 
some jurisdictions on the decisions of the New York Court of Appeals, 
we venture to think that the decisions of the Supreme Court of Illinois 
will compare favorably with the decisions of that court. The Illinois 
Supreme Court is badly constituted in two respects: 1. Its judges are 
elected from districts, instead of being elected from the State at large, — 
on the old democratic, local-self-government principle of passing the 
offices around and “‘ giving each deestrik a whack at them.’’ 2. The court 
is on wheels — meets at three places ; in consequence of which the judges 
have no official home, and are, we are informed, in the habit of taking re- 
cords home with them after the adjournment of court to write opinions — 
the result of which vicious practice has frequently been that the 
court reverses itself, one judge reversing a case in which the opinion 
has been written by another judge, which decision he has forgotten. If 
this system still exists in Illinois, as it has been described to us, itis a 
wonder that the decisions of the court stand as well as they do. 

While on this subject it may be added that the best judicial decisions 
will, other things being equal, be produced by the courts which have 
the least work to do; and this is possibly the reason why the decisions 
of the Supreme Court of New Hampshire and that of West Virginia are 
so elaborately worked out. Those decisions, constituting as they often 
do, full treatises upon some special branch of law, are a boon to book- 
makers, for they collect for them an enormous quantity of material ; 
but they are an imposition upon the State, at whose charge they are 
printed, and an attack on the lives of the profession, who have to read 
them. On the other hand, some of the very worst opinions have been 
written by judges who prided themselves upon short opinions. They 
have often been the work of conceited and obstinate judges, who had 
an overweening confidence in the supreme thought of the hour, and 
who found it easier, in a bull-headed way, merely to decide the propo- 
sition by an exercise of force, than to exercise the office of a judge by 
doing alittle doubting, reading and thinking. 
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Tue Orecon Law Scuoor.— In the graduation exercises of the vari- 
ous law schools each year we find evidence cf the rise of our profes. 
sion toward the higher standard of culture and morals, still sorely needed 
to justify the eulogies pronounced by admirers within and without the 
ranks. The tone ofthe profession is improved, generally speaking, by 
the scholarship and training of those who come into it from these schools, 
And the number of these training schools increases with the growth of 
population. Good lawyers, good in every sense, were never more in 
demand than now. Poor lawyers find less and less demand for their 
services in civil or criminal matters. The changed and changing meth- 
ods of business are sometimes said to lessen the work of the lawyer. 
We do not think so. This isthe day of doom for the pettifogger, we 
believe; but the decline does no harm to the meritorious lawyer. We 
can spare a large percentage of so-called lawyers, as the country can 
spare legions of spurious M. D.’s ; but good physicians and good lawyers 
will always be in demand, those of the highest merit receiving recogni- 
tion and reward ampler far than ever before known. 

These comments harmonize with some recent remarks by one who has 
for many years done much for the profession — both judges and law- 
yers— we mean our old friend Judge Matthew P. Deady, of the U. S. 
District Court of Oregon. Last June he presided at the meeting of 
the Regents of the University of Oregon, and at the graduating exercises 
of the law school of that institution delivered the diplomas. In his 
address to the graduates he said :— 


‘Into the temple of justice you are now prepared to enter, as ministers of 
the law. Your presence here to-day on this stage is a guaranty that you have 
the requisite learning to qualify you for this important trust and calling. 

“But learning is not enough, nor even ability, to make you worthy of this dis- 
tinction. Your ethicalculture and convictions should be such as to make you 
vigilant and resolute, in upholding the majesty of the law, the integrity of its 
administration, as well as the honor of the profession. On this account letme 
warn you not to be in haste to get rich. Forif you are, you will be sorely 
tempted to prostitute your high calling to base and mercenary ends. You will 
be persuaded by unscrupulous clients for large fees, to pervert the lawand mis- 
represent the fact —in other words, to mislead the court and confound the jury. 
Resolve from the first to prefer honorable poverty to dishonorable wealth— 
to scorn the service of rogues and thieves of high or low degree, and the time 
will surely come when you will be appreciated and rewarded as you deserve. 
The enormous fees that are sometimes paid by desperate or lawless litigants, 
to eminent counsel for a serviceable opinion, are too often the thinly disguised 
purchase of a powerful name, wherewith to control parties and courts. In the 
language of the ancient chronicler,they are ‘boughten’ bluffs, and not honest 
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professional advice. In this country the members of the bar have much to do 
with the administration of justice. Its purity or corruptness depends largely 
onthem. Our laws and institutions tend inevitably to bring the bench and the 
bar on the same level; and it isidle to expect that the purity and integrity of 
the administration of justice can be upheld or preserved without the active co- 
operation of the latter.’’ 


These are words of practicable wisdom, gained by long observation 
from the bench; and for their value as such, as well as for their ethical 
basis, they deserve the thoughtful attention of the younger men of the 
profession. 


DeatH oF SumNeR Wuitney.— We were not aware that Sumner 
Whitney was so old a man, until we read, in the Law Librarian for 
May, a sketch of his life, accompanying a notice of his death, which 
took place on May 5th, 1889, at his home in San Francisco. He was 
born in 1811, at Harvard, Mass., and was therefore seventy-eight 
years of age when he died. He had a checkered and unsuccessful 
business career until he went into the law-book trade at San Francisco 
when about fifty years of age. For a long time his operations in that 
business were carried on in the most humble manner. He had his head- 
quarters, so to speak, at first with Bell & Co., of San Francisco, and 
afterwards with H. H. Bancroft & Co. He conducted his business as a 
sort of a broker, purchasing books to sell to the lawyers by personal 
solicitation and distribution. It was not until 1866, when he was fifty- 
five years old, that he began to import from the East law books for 
himself. It was not until 1869 or 1870 that he got started in business 
on a really good footing. He was then nearly sixty years of age, and 
it is to be said of him that it is very rare that a man commences to 
found a fortune at so late a period of life. Nevertheless he did build 
up a great publishing house, that of Sumner Whitney & Co., which 
was afterwards consolidated with the rival house of A. L. Bancroft & 
Co., into the still greater incorporated house of the Bancroft- Whitney 
Co. Of this corporation Mr. Whitney held the office of treasurer at 
the time of his death. The Law Librarian concludes its sketch of him 
in the following language —recitals of facts which do honor to the 
man and to the country which affords opportunities for success under 
such circumstances : — 


“Starting in business at fifty years of age, with absolutely no capital, with 
no experience in the particular business, with the strong, bitter compe- 
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tition of an old and wealthy house, he laid the foundation and led to the 
development of a large establishment. He leaves his impress on one of the 
largest and most important business specialties of the coast. We know of no 
department of manufacture in California in which the balance of trade is g9 
largely in favor of the West as in the manufacture of law books. This was not 
all the work of Mr. Whitney’s hand or brain, but he was the pioueer, the first to 
see the opening, to seize the opportunity, to accelerate by his unpretentious 
efforts those of the capitalists who were competing with him. Around his plant 
all came, sooner or later, to join in a good work of which the city, coast, and 
nation may well be proud. Small of stature and unpretentious in all things, he 
struggled through many adversities, and overcame them all. Where there was 
a crowd with no reserved seats, those who accompanied him got the best places, 
Quietly, unobtrusively he crowded his way through the world. He had no van- 
ity; his last photograph, reproduced in this number, was taken ten years ago, 
Earnest, honest, practical, liberal in a trade, careful in an expenditure, he had 
withal a keen sense of the humorous, a ready wit, and a tenderness of feeling 
of which few even of his intimate friends had seen any manifestation. The 
books which bear the imprint of his house are known to every intelligent work- 
ing lawyer in the United States. They are used, respected, and relied upon as 
authority, and they are just now being manufactured at the rate of five hundred 
volumes per day. Let these be his most fitting memorial; none other would be 
so exactly suited to his taste.” 


Tae Vacancy on THE Supreme Bencu. — As the President has not, 
at the time of this writing, made an appointment to fill the vacancy on 
the Supreme Bench of the United States caused by the death of Mr. 
Justice Matthews, we fear that he has been perplexed by the editorial 
in our last issue, in which we proposed and commended a number of 
excellent candidates. In the hope of relieving His Excellency of his 
perplexity in case the appointment is not made before this issue of our 
‘* valuable periodical ’’ appears, we now single out and propose to him 
the Hon. Henry B. Brown, at present judge of the District Court of the 
United States for the Eastern District of Michigan. There is not 4 
more learned lawyer, a sounder judicial official, a more level-headed, 
evenly-balanced and considerate judge or a juster man, in the whole 
country than is Judge Brown. During his fourteen years of judicial 
service on the Federal bench he has been reversed but three times. He 
is entirely qualified for the performance of the duties of that great 
judicial office. If, as is affirmed (but which we deny), Judge Cooley 
is too old for the post (which should have been given to him years 
ago), we respectfully submit that no better appointment could be made 
than Judge Brown. If there is any purpose on the part of this 
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administration to follow the usual American plan of passing the offices 
around and distributing them according to locality as far as possible, 
it should be said that Michigan has never had a representative on that 
bench, although she has produced some very eminent lawyers; and 
that, if the South is to be again ignored, an appointment might well be 


made from that State, especially as that State is able to present such an 
excellent candidate. 
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Tue Writ or Haseas Corpus as A Writ or Error.—As no writ of 
error lies to the Supreme Court of the United States in criminal cases, 
that court has, in furtherance of justice and as an incident of 
its appellate jurisdiction, steadily extended the use of the writ of 
habeas corpus, so that it has almost acquired in that tribunal the 
functions of a writ of error. In a recent case,! the writ was used 
to quash a territorial conviction. and discharge the prisoner, on 
the ground that the territorial court improperly sustained a de- 
murrer to a plea of former conviction. According to all former 
conceptions outside of those of the particular court, this would not 
show a want of jurisdiction, but would show merely legal error. The 
growth of the use of the writ of habeas corpus in the Supreme Court of 
the United States is a striking illustration of the manner in which the 
judicial courts gradually work themselves outside of constitutional and 
statutory restraints, just as an expert criminal works himself out of his 
handcuffs. 


Non-Liasitity or A CARRIER FOR A FRAUDULENT or Lapie Is- 
SUED BY ITs AGenT. — In the case of Friedlander v. Texas &c. Ry. Co. 
the Supreme Court of the United States has again affirmed the sense- 
less and unjust doctrine that, if the agent of a common carrier, in order 
to make some money for himself, conspires with a shipper to issue 
fraudulent bills of lading, against which drafts are drawn and money 
procured from innocent persons, who take them in the ordinary and 
well known course of commerce, the carrier can not be held to make 
good the money which the consignee or banker has thus advanced upon 


the faith of the honesty of the carrier’s agent and the goodness of the bill - 


of lading, but the only recourse of the person defrauded is against those 
who committed the fraud. The theory on which this case, and the line of 
cases which it follows, proceeds is, that the agent was not put there to com- 
mit such frauds; that, as he committed the particular fraud for his own 
gain, and not for the gain of his principal, the act is to be deemed as not 


1 Ex parte Nielson, 9 Sup. Ct. Rep. 29 Sup. Ct. Rep. 570. 
672. 
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within the scope of his agency in the sense which makes his principal 
liable. This reasoning is specious, and that is all that can be said in 
favor of it. We have met with no case where it has been better stated 
than in the following language of Mr. Chief Justice Fuller in the case on 
which we are commenting: — 


“Jtis a familiar principle of law that where one of two innocent parties 
must suffer by the fraud of another, the ioss should fall upon him who enabled 
such third person to commit the fraud; but nothing that the railroad company 
did or omitted to do can be properly said to have enabled Lahnstein to impose 
upon Friedlander & Co. The company not only did not authorize Easton to 
sign fictitious bills of lading, but it did not assume authority itself to issue such 
documents, except upon the delivery of the merchandise. Easton was not the 
company’s agent in the transaction, for there was nothing upon which the 
agency couldact. Railroad companies are not dealers in bills of exchange, nor 
in bills of lading; they are carriers only, and held to rigid responsibility as 
such, Easton, disregarding the object for which he was employed, and not in- 
tending by his act to execute it, but wholly fora purpose of his own and of 
Lahnstein, became particeps criminis with the latter in the commission of the 
fraud upon Friedlander & Co., and it would be going too farto hold the company, 
under such circumstances, estopped from denying that it had clothed this agent 
with apparent authority to do an act so utterly outside the scope of his employ- 
ment and of its own business. The defendant cannot be held on contract as a 
common carrier, in the absence of goods, shipment, and shipper; nor is the 
action maintainable on the ground of tort.” 


It is true that the agent commits the fraud, not to effect a supposed 
purpose of his principal, but to effect some purpose of his own; and 
although this furnishes the usual test by which to determine whether 
the rule of respondeat superior is to apply, it is by no means an universal 
test. The courts constantly act upon the contrary principle, in dealing 
with the acts of the agents of corporations and of individuals. A bank 
teller, with the aid of an outside confederate, certifies checks as being 
good when there are no funds on deposit in the bank to meet the 
checks. The object of the teller is not to effect any purpose of the 
bank, but to steal some money for himself or to cover up some previous 
theft. ‘The check passes into the hands of a bona jide holder for value. 
Has it ever been supposed that the bank is not liable to pay for it, al- 
though it has no funds of its drawer on hand with which to meet it?! 
The managing officers of a private corporation make a fraudulent over- 
issue of its shares and put them upon the market, and they get into the 
hands of innocent purchasers. Although the question here presented 


‘See Morse v, Mass. Nat. Bank, 1 Holmes (U. S.), 209; Pope v. Bank, 59 
Barb. (N. Y.) 226. 
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has been the subject of a great forensic struggle and of a most elaborate 
examination, it has resulted in holding that the corporation must make 
good the shares in the form of damages.! The principle is one of the 
most obvious sense and justice. The teller is appointed to certify 
checks. The president and secretary of the corporation are appointed 
to issue certificates of its stock. The station agent of the railway 
company is appointed to sign and issue bills*of lading. In all these 
cases the paper which is issued, being either negotiable or quasi- 
negotiable, passes in the ordinary course of business into the hands 
of innocent men who advance their money upon it. Shall it be 
said that one who thus advances his money is to take the risk of 
the honesty of the agent by whose hand the instrument has been 
issued and signed, or shall the principal be required in dealings of 
this kind with the general public, to warrant the fidelity of his own 
agent? There cannot be two answers to this question among busi- 
ness men. The fact that the courts have answered it, in the case of the 
agent of the carrier, in the wrong way, and contrary to the way in 
which they have answered it in the other cases, is an illustration of the 
chief infirmity of our judicial system. That infirmity lies in the fact 
that our judges in the previous professional work of their lives have 
been engaged half the time in favor of the wrong; so that, however hon- 
est and upright they may be as men, when they come to the technical 
work of their profession, their mental processes reason as assiduously 
in favor of the wrong as in favor of the right. Traveling on technical 
lines, they are absolutely indifferent to justice. The rule on which we 
are now commenting and which has now been re-affirmed by the 
Supreme Court of the United States for the second time, originated in 
a stupid conception of the English judges.? It has been denied in the 
Court of Appeals of New York, on reasons which have not been, and 
which cannot be, answered.* 

Look at itin a practical way. It is absolutely impossible for a banker 
advancing money on the security of a bill of lading signed by a known 
agent of a railway or other carrier, to know whether the goods have 
actually been received for which the bill of lading is issued, or not. 
He is absolutely helpless in the face of such a fraud, unless the agent 
is sufficiently solvent to answer to him for it, which it may safely be 
said is never the case. The decision is not only absurd and unjust, but 


1 NewYork, &c., R. Co. v. Schuyler, 2 Grant v. Norway, 10 Com. Bench, 

84. N. J. 30; Holbrook v New Jersey 665. 
Zine Co., 57 N. Y. 618. 8 Armour v. Michigan Central R. 
Co., 65N. Y. 111; s.¢, 22 Am. Rep. 608. 
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the perpetuation of such a rule is a great injury to commerce. Under 
the operation of this rule, the bankers of the country are every day 
advancing vast sums of money, theoretically on the collateral security 
of personal property in the hands of railway carriers represented by 
bills of lading, but actually on the honesty of some thousands of rail- 
way station agents scattered all over the country. In dealing with 
such a question, judges cannot shut their eyes to the known habit of 
commerce in advancing money upon such a security; and that court 
bas more than once held that this is the subject of judicial notice. In 
view of this habit, the true view is that every bill of lading is a repre- 
sentation to the public by the carrier that he has the goods; and if the 
agent of the carrier, albeit to accomplish some purpose of his own, 
issues the bill of lading in the name of the carrier when he has not re- 
ceived the goods, has not the carrier, who appointed the agent and au- 
thorized him to make such representations generally, made a false 
representation to the public? And if so, why should he not answer for 
the consequences? The truth is that the decision is not only destitute 
of justice and of commercial expediency, but the legal reasons on which 
it proceeds are too stupid for argument. 

The sound principle which should govern all such cases was stated by 
Davis, J., in giving the opinion of the New York Court of Appeals, 
where the question related to the liability of a corporation for a fraudu- 


‘ lent over-issue of its shares: ‘‘ Where the principal has clothed his 


agent with power to do an act upon the existence of some extrinsic fact 
necessarily and peculiarly within the knowledge of the agent, and of the 
existence of which the act of executing the power is itself a representation, 
a third person, dealing with such agent in entire good faith, pursuant 
to the apparent power, may rely upon the representation, and the 
principal is estopped from denying the representation to his prejudice.’’ ! 
And where the instrument which embodies the representation takes 
the form of a quasi-negotiable security, like a bill of lading, in which 
the business community are accustomed to deal, and on which the 
banking community are accustomed to advance money, it can make no 
difference in principle whether the party deceived by the bill has dealt 
directly with the agent, or indirectly through other parties. 


Manpamus: aN Inrerron Court to a 
WHICH HAS BEEN SETTLED.—In the recent case of State ex rel. Bayha 
v. The Kansas City Court of Appeals, the Supreme Court of Missouri 


1 New York &c. R. Co v. Schuyler, 34 N. Y. 30, 73. 
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decided a novel question. By the constitution of Missouri the Su- 
preme Court has superintending control over the Kansas City Court of 
Appeals by mandamus ; and the question which the Supreme Court wag 
called upon to decide, and which it did decide, was nothing less than 
this: whether a superintending tribunal can compel an inferior tribunal, 
by mandamus, to proceed to hear a cause after it has been settled, — 
after the defendant has confessed the grounds of the action, paid into 
court the judgment which has been rendered against him and also the 
costs, or, as in the particular case, done what the order of the court 
would have required him to do if the suit had been successful, and also 
paid the costs. The Supreme Court of Missouri awarded a writ of 
mandamus to compel the Kansas City Court of Appeals to hear an ap- 
peal in the situation above stated. More fully stated, the case was 
this :— 

The relator, John Bayha, brought suit in the Circuit Court of Jack- 
son County against William Taylor and the Armour Bros. Banking 
Company, asking for judgment declaring null and void two tax bills 
issued by the city engineer of the city of Kansas, against property owned 
by Bayha, to Taylor, in payment for the construction of a district sewer, 
and held by the banking company as collateral security. Bayha claimed 
in this suit that these tax bills were invalid, because the city had no 
authority under its charter to cause the sewer to be built, but that they 
were, nevertheless, an apparent lien against the property, and a cloud 
upon his title. The Circuit Court dismissed the petition upon a hearing 
of the case, and Bayha appealed to the Kansas City Court of Appeals. 
Errors were assigned and joined in by the parties, and the case was 
duly submitted to the court for its decision, and was taken under ad- 
visement. While the case was in this position, the respondents, Taylor 
and the banking company, filed in court, against the objections of 
Bayha, their suggestion and motion; stating that they had caused the 
tax bills, regarding which complaint was made in the suit, to be can- 
celled by the city engineer in his office, and had deposited them, marked 
‘‘ Paid,’’ with the clerk of the court for the use of Bayha, and had 
paid all the costs which had arisen, or might arise, in the suit, and mov- . 
ing the court to abate and strike from the docket Bayha’s appeal. 
Bayha resisted the motion, and showed by affidavits that he had not 
paid the tax bills, and that he rejected and refused to accept the prof- 
fered satisfaction; that he was prosecuting the suit in the interest of 
other property owners against whose property similar bills had been is- 
sued, and who were contributing to the expenses of the suit, as well 
as in his own behalf, for the purpose of obtaining an adjudication 


NOTES OF RECENT DECISIONS. 677 


upon the legality of the proceedings under which the sewer was built; 
that the object of his suit was to have the bills cancelled as void ab 
initio; that he was entitled to an adjudication upon that issue; that 
the recent offer of satisfaction was not equivalent to such adjudica- 
tion; and that he had, during the pendency of the suit, conveyed the 
property, and covenanted generally that the same was subject to no 
incumbrance whatever; and he demanded that the court proceed and 
decide the case. The court, however, sustained the motion and dis- 
missed the appeal. 

The Supreme Court awarded a peremptory writ of mandamus as 
prayed for, holding that the plaintiff was entitled to have an adjudica- 
tion by the Court of Appeals of the validity of the tax bills, and requir- 
ing the court to re-docket the cause and proceed to hear the appeal. 
The court found that the case was not free from difficulty. Whether 
most lawyers will concur in that opinion may be doubted. Most law- 
yers, we should think, would regard it as entirely free from difficulty, 
and most judges would have no difficulty in deciding it the other way. 
It is the first time within our knowledge that a court has been compelled, - 
by compulsory process, to hear a cause when there was nothing in dis- 
pute between the parties to the litigation. It elevates appellate courts, — 
and in this case, an inferior appellate court, — to a legislative dignity. 
It requires it to proceed with its functions of interpreting the laws in a 
purely moot case — this, and nothing else. 


CoysTITUTIONALITY oF StaTuTes CreaTING Supreme Court Commis- 
sions. —The Supreme Court of Indiana has, in a recent case, done a 
good service for the whole country by knocking in the head that miser- 
able over-economical, short-sighted and unconstitutional legislative 
policy of creating commissions to help the courts of last resort dispose 
of their business. We have always maintained that, in the absence of 
an express authorization in the constitution, legislative acts creating 
such commissions are unconstitutional. The reason is simple. The 
constitution having created one Supreme Court for the State, unless it 
has authorized the legislature to create another, the legislature can 
not do it. We had a Supreme Court commission for two years in Mis- 
souri, established by an act of the Legislature, after the judges of the 
Supreme Court had given a sort of extra-judicial opinion that the crea- 
tion of such a body would not be unconstitutional. That opinion was 
not creditable to the judges who gave it. The result was the crea- 
tion of asort of a brevet or second-chamber Supreme Court, which 
heard and decided causes under the pretense of acting as clerks for 
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the Supreme Court, and submitting their decisions to the latter court . 
for review. Of course, there was no review in fact: there was only a 
nominal and perfunctory review ; and the result was that in numerous 
cases that could be mentioned, the commission overruled previous de- 
cisions of the Supreme Court, without mentioning them or knowing of 
their existence. In the two years’ work of that body, although it was 
composed of respectable lawyers, our law was miserably botched and 
boggled. The opinion of the Supreme Court of Indiana above referred 
to is found in the Albany Law Journal for May 4th.! 

It is very long, but it need not have been. The question was exceed- 
ingly simple. Institutions created by the constitution can not be tin- 
kered by the legislature, for this places the legislature above the 
constitution. If, without any authority so to do granted by the con- 
stitution, the legislature can create a second Supreme Court, or a 
second chamber of the existing Supreme Court, under the name of a 
commission, it can create a second governor, or it can establish a third 
house to the legislature. The proposition is so simple that an ex- 

- tended discussion of it would be foolish. An effort was made in the 
last session of the Missouri legislature to re-establish a Supreme Court 
commission. We are glad to be able to note that it was voted down, 
and that the more sensible measure was adopted of a joint resolution 


for a constitutional amendment, adding two judges to the Supreme Court 
and allowing the court to sit in two sections. 


ConstituTionaL Law: Power or THE LEGISLATURE TO CoMPEL THE 
JUDGES OF THE SuPREME CouRT TO PREPARE Heap-Nores OF THEIR Dz- 
cistons. — The Supreme Court of Indiana, in Re Griffiths,? has lately 
decided that an act of the legislature of that State imposing upon the 
judges of that State the duty of preparing head-notes to their decisions, 
is unconstitutional. The constitution of Indiana declares: ‘‘ The Su- 
preme Court shall, upon the decision of every case, give a statement in 
writing of each question arising in the record of such case, and the de- 
cision of the court thereon.’’ Another provision is: ‘The general 
assembly shall provide by law for the speedy publication of the decisions 
of the Supreme Court made under this constitution ; but no judge shall 
be allowed to report such decisions.’’ In the opinion of the court, 
these provisions, when read in connection with another clause of the 
constitution, distributing the powers of the government and lodging 


1 39 Alb. L. J. 351. § Const. Ind., Art. 7, Sec. 5. 
2 39 Alb. L. J. 350. 
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the whole judicial power of the State in the courts, make it clear 
that the legislature can not impose any of the duties of the reporter 
upon the judges of the Supreme Court, it being a ministerial, and 
not a judicial duty. In giving the opinion of the court, Elliott, C. J., 
says: — 


“If the act assumed to require the judges of the Supreme Court to perform 
the duties of the clerk by preparing entries, or to discharge the duties of the 
sheriff by preparing returns for him, we suppose no one would hesitate to de- 
clare it void. The fact that the officer, whose duties the act assumes to direct 
the judges to perform, is the reporter, and not the clerk or the sheriff, can make 
no difference. Neither shade nor semblance of difference can be discerned by 
the keenest vision between the cases instanced by way of illustration and the 
real case. The principle which rules is this: Judges cannot be required to per- 
form any other than judicial duties. This is a rudimental principle of constitu- 
tional law. To the science of jurisprudence it is as the axiom that the whole is 
equal to all its parts is to the science of mathematics. There is no contrariety 
of opinion upon this subject. There is no tinge of reason for asserting a differ- 
ent doctrine. We quote Judge Cooley’s statement of the principle, although it 
is found in a book intended for beginners, because it expresses the rule clearly 
and tersely. This is his statement: ‘Upon judges, as such, no functions can 
be imposed except those of a judicial nature.’ The authorities upon this point 
are many and harmonious.” # 


Coxrtict or Laws: Foreicn Brut or Lapinc: oF 
SmevtaTion AGainst Necuicence.— An interesting question was de- 
cided by the Supreme Court of the United States in the case of 
Liverpool &c. Steam Co. v. Phenix Ins. Co.* The case was an 
appeal by a steamship company from a decree rendered against 
it on a libel in admiralty in a cause of action arising from a 
breach of contract brought by an insurance company claiming to be 
subrogated to the rights of the owners of goods shipped on board 
the steamer Montana, one of the appellants’ steamers at New York, to 
be carried to Liverpool. The goods were lost by the ship stranding, 
because of negligence of her master and officers, in Holyhead Bay, on 


! Principles of Const. Law, 53. People v. Town, 6 Jd. 143; Harden- 
* Hayburn’s Case, 2 Dall. 409, n.; burgh v. Kidd, 10 Jd. 402; McLean v. 
United States v. Ferreira, 13 How. 40, Bank, 81 Ky. 254; State v. Young, 29 
n,; Auditor v. Railroad Co., 6 Kan. Minn. 429; Shepherd v. City, 4 S. E. 
500; Supervisors of Election, 114 Rep. 635. 
Mass, 247; Rees v. City, 19 Wall. 107; 3 9 Sup Ct. Rep. 499; affirming s. c. 
Heine v Commissioners, Id. 655; 22 Fed. Rep. 715; s.c. 39 Alb. L. J. 
Smith ». Strother, 8 Pac. Rep. 852; 373. 
Burgoyne v. Supervisors, 5 Cal. 9; 
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the coast of Wales, before reaching her destination. There wag 
clause in her bill of lading exempting the carrier from liability for 
loss caused by the perils of the sea. By the English law this clause 
would have exempted the steamship company from liability in the par- 
ticular instance, because, by that law, as the court held, a marine 
casualty is covered by such a clause in the bill of lading, although the 
negligence of the master and the crew of the ship may have contributed 
to it. But the court, in a learned opinion by Mr. Justice Gray, held 
that, although this clause would have this effect by the laws of England, 
and although the appellant wasean English corporation and the goods 
in question were shipped to an English port, yet, as the bill of lading 
was made and dated at New York by an agent of the company resid- 
ing there, as it contained no indication that the owners of the steamer 
were English, or that their place of- business was in England, as by its 
provisions general average was to be computed, not by any local law, 
but ‘*according to York-Antwerp rules,’’ and as the shipper was an 
American,— the law of America must prevail in determining the validity 
of the bill of lading. The opinion is a long one and reviews many 
judicial authorities. Mr. T. F. Uttley, in his ‘‘ Law and Professional 
Notes, ’’ in the Law Journal ( London ), calls attention to the conflict 


of law which has arisen in consequence of this holding, in the following 
words : — 


‘‘Under the above title the Citizen discusses the cases of Re The Missouri 
Steamship Company —see L. J. N. C. 1889, p. 61, on appeal from decision of 
Mr. Justice Chitty, noted L. J. N. C. 1888, p. 42, whose decision was, however, 
affirmed, and the appeal dismissed with costs, on the ground of the intention of 
the parties, as seen through the contract to be bound in their contractive rela- 
tions by the law of England. There being a contract which could be enforced 
in this country, but notin America, it could not be doubted (said the Lord 
Chancellor) that the intention was that it should be governed by English law. 
In The Montana Case, tried before the Supreme Court of the United States, and 
the judgment in which had been delivered just before the appeal in The Mis- 
souri Case, the judges had held that an express provision by any common carrier 
for hiresin a contract of carriage, that he shall be exempt from liability for 


losses caused by the negligence of himself and his servants, is unreasonableand . 


contrary to public policy, and consequently void. According to this decision 
the clause as to negligence now universal in bills of lading would be valid on 4 
voyage from Liverpool to New York, but not vice versa. The result of the 
conflict of the laws of the two countries is, therefore, that shippers and their 
underwriters will have a remedy azainst the owners of a general ship for negli- 
gence on a voyage from a United States port to this country, provided the ship- 
owner has funds in the States that can be attached in a suit there. If the 
negligence occurred on a voyage from this country under bills of lading signed 
here, the American courts might give effect to the negligence clause, having 
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to the maxims of international law; for the dicta of jurists are in favor of 
the law of the place of contract, the lex loci contractus, as determining its validity 
and obligation. ”” 


Arcument oF CouNsEL: CoMMENTING ON THE FAILURE oF THE OPPo- 
site Party To Testiry. — The failure of the opposite party in a civil case 
to offer himself as a witness for the purpose of contradicting a damag- 
ing fact brought out by a witness against him, which fact, if true, is 
evidently within his own knowledge, is regarded as a fair subject of 
comment in argument to the jury, as the failure of a party under any 
circumstances to produce material evidence which is within his reach.! 
The contrary conclusion has been reached in North Carolina, but 
upon reasoning which does not commend itself to favorable consider- 
ation.? 

In the first of the cases in which the North Carolina court consid- 
ered the subject, they say: ‘‘ The fact that a party does or does not 
offer himself as a witness, standing alone, does not allow the jury to 
presume anything for or against him, and can only be the subject of 
comment as to its propriety or necessity, in any given case, according 
to the circumstances, as the introduction of any other witness may be 
commented upon.’’ 3 

In another case, the court support their conclusion by reasoning that 
it is the privilege, and not duty of a party to a civil action to offer him- 
self as a witness. ‘* The fact,’’ the court say, ‘‘is not the subject of 
comment at all—certainly not unless under very peculiar circum- 
stances, which must necessarily be passed upon by the judge presiding 
at the trial as a matter of sound discretion.’’ 4 

The court has thus let itself down from this untenable holding, to the 
less objectionable view that it is within the discretion of the court in 
any case to allow counsel to make such comments to the jury. Accord- 
ingly, where the plaintiff ’s counsel, in his argument to the jury, stated 
that the defendant had procured a certain deed from A. B. without 
paying anything for it; that from the recital in the deed he had ob- 
tained a $3,000 tract of land for $500; that from the evidence of 
A. B. it was proved that the defendant got him drunk and procured the 
deed from him when he did not know what he was about; that the 
defendant was in court and had the right to contradict A. B. if his 


1 Lynch v. Peabody, 137 Mass. 92, 5 Devries v. Phillips, supra. 
* Devries v. Phillips, 63 N. C. 53; 4 Gragg v. Wagner, supra. 
Chambers v. Greenwood, 68 N. C. 274, 
288; Gragg v. Wagner, 77 N. C. 246. 
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statement was not trae, but did not avail himself of the opportunity 
and right to contradict him, — and the plaintiff’s counsel objected to 
these comments, and the court overruled the objection, and the de- 
fendant excepted, — it was held that there was no error. But the 
curiosity is that such an absurd question should ever have been made 
the subject of labored judicial consideration and of a number of judi- 
cial opinions pronounced upon it with owl-like gravity. The question 
is totally different from the question of the misconduct of the prose- 
cuting attorney in a criminal case in referring to the failure of the 
prisoner to testify in his own behalf. The prisoner is protected by an 
ancient maxim of the common law that no one shall be obliged to ac- 
cuse himself; and many of the courts hold that, to allow such comments 
would be a substantial invasion of the rights of the accused, although 
there may be a statute permitting him to testify in his own behalf if he 
sees fit to do so. But where a party in a civil case fails to offer him- 
self as a witness to disprove a damaging fact in evidence against, where 
the real truth is obviously within his own knowledge, the sound view is 
that the circumstance is a subject for fair comment in argument to the 
jury, just as the suppression of any other kind of evidence is, and that 
the judge has no discretion to stop such comment. 


1 State v. Brownfield, 15 Mo. App. 
593; Crandall v. People, 2 Lans. (N. Y.) 


875; Morrison v. State, 76 Ind. 335, 
838; State v. Banks (Me.), 3 New Eng. 


309; Showalter v. State, 84 Ind. 563; 
State v. Moseley, 31 Kan. 355; State o. 
Graham, 17 N. W. Rep. 192; Long v. 
State, 56 Ind. 182; Com. v. Scott, 123 
Mass. 239; Knight v. State, 70 Ind. 


Rep. 240; s. c. 78 Me. 490; Com. 
Harlow, 110 Mass. 411. For this rule 
and further holdings and comments 
upon it, see 1 Thomp. Tr., sec. 101 
et seq. 
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AMERICAN STATE REPORTS, VOL. VI. — The American State Reports: Containing the Cases 
of General Value and Authority, Subsequent to those contained in the American Decis- 
ions and the American Reports, Decided in the Courts of Last Resort of the Several 
States. Selected, Reported, and Annotated by A.C. FREEMAN, and the Associate Editors 
of the American Decisions. Vol. VI. San Francisco: Bancroft-Whitney Company. 1889. 
This volume, like its predecessors, is a rich mine of good things — a judicious 

collection of good cases on interesting subjects, the cases copiously anno- 

tated, by references back to other cases in the same series, and to cases almost 
without number not included in the same series. We take pleasure in noting 
the fact that in this volume a great improvement has been made in the manner 
of constructing the head-notes. The effort is now made to construct a head- 
note so as to embody what the case decides, and no more. This is as it should 
be. This rule should be rigidly adhered to. If dicta are referred to in the 
head-notes, smaller type ought to be used, and they ought to be distinguished in 
the head-note as dicta. This was done, for a time at least, in the reports of 
the Supreme Court of Iowa. A series of selected cases like this ought to come 
up to the highest standard of the reporter’s art. It would take nearly four 
pages of our space in the type here used to give a mere index to the notes 


which are given in this volume, embracing the widest range of topics and con- 
structed in the most practical manner. If the cases were left out entirely the 
notes alone would justify the continuation of the series. 

The writer is making every-day use of the American Decisions, the American 
Reports and the American State Reports; and, on nearly every subject of im- 
portance, he finds the notes an almost inexhaustible mine and the cases reported 
in full almost too numerous even for separate examination. 8. D. T. 


ABROTT’S TRIAL BRIEF FOR CRIMINAL CAUSES. — A Brief for the Triai of Criminal Cases. 
By AUSTIN ABBOTT, Assisted by WILLIAM C. BEECHER, Late Assistant District Attorney 
of the City of New York. Diossy & Company, 231 Broadway, New York. 1889. 

We have looked through this book with a good deal of interest and pleasare. 
It is constructed on the same plan as the author’s Brief for the Trial of Civil 
Causes, but it is a much larger work. It contains nearly 600 pages of matter, 
and though it has no table of cases, we must conclude from turning over its 
pages that a great many cases have been cited. The learned author tells us in 
his preface that he has used but little space to state commonplaces of the law, 
however much space they may deservedly fill in the treatises. On the other 
hand, he has not taken space to give rulings on very peculiar and unusual 
points, much less to quote in detail comments on either class of questions. His 
aim has been to present those debatable questions which are now most con- 
stantly mooted at the trial—to carry the exposition of each into sufficient detail 
to meet all ordinary aspects of the subject, and, upon such questions, to furnish 
counsel with the materials for discussion and discrimination, arranged in that 
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concise and analytic form which we all find the most convenient as an aid to the 
memory in dealing with questions which may unexpectedly arise in court; a 
form advantageous also as an aid in making that thorough preparation for trial 
that is becoming more and more essertial. 

In keeping within these lines, the learned author has been happy, both in his 
plan and inits execution. On several questions he has thrown his material into 
alphabetical order by States, —as, for instance, the question of the proper man- 
ner of instructing the jury on the subject of reasonable doubt, on which there is 
now a great accumulation of cases, Altogether, this book promises to be as 
great a favorite with criminal judges and practitioners as the author's corre. 
sponding work for civil cases was with judges and practitioners concerned with 
the trial of those cases. 


THE CENTURY DICTIONARY: AN ENCYCLOPEDIC LEXICON OF THE ENGLISH LANGUAGE. — 
Prepared under the Superintendence of WILLIAM DWIGHT WHITNEY, Ph. D., LL. D., 
Professor of Comparative Philology and Sanscrit in Yale University. In Six Volumes. 
Vol. I. Published by the Century Company, New York. 


This great work will be issued in twenty-four “sections ”’ or monthly parts, and 
will, itis expected, be completed within two years. Four ‘ sections’’ form a 
volume, 

We hardly know how to describe the work in respect of its size. Perhaps it 
ought to be calleda very large quarto. It is about the size of Johnson’s Atlas. 
Each page carries three columns of matter, printed in what we judge to be solid 
brevier and nonpareil, the leading definitions being in the larger type, and mat- 


ters of detail and secondary mattersin the smallertype. This ‘* section” does not 
carry the work even through the letter A, —the last words being ‘‘ appetence,” 
“‘appetency.”? The number of scientific words is amazing; in fact they are so 
numerous as almost to bury out of sight the ordinary words. The cuts are very 
numerous and are well executed. 

This is not only a general dictionary of our language, but it is a special dic- 
tionary of the words and phrases employed in every science and art known to 
the English-speaking peoples. Lawyers will be interested to know that it in- 
cludes a law dictionary, which is the work of that accomplished lawyer and 
scholar, Austin Abbott, LL. D., of New York. We have not space at this time 
to refer in further detail to this great work, but shall take leave to notice more 
particularly some of its leading features hereafter. 


BEFORE AND AT TRIAL. WHAT SHOULD BE DONE BY COUNSEL, SOLICITOR AND CLIENT. 
By RICHARD Harris, Author of “ Hints on Advocacy,” “ Illustrations in Advocacy,” 
“Farmer Bumpkin’s Lawsuit,” etc., etc., etc. First American (from the Second English) 
Edition. By JAMES M. KERR, Editor of American and English Railroad Cases, American 
and English Corporation Cases, Benjamin on Sales, etc. Northport, L. I.,N. Y.: Edward 
Thompson Company, Law Publishers. 1889. Forsale by Williamson Law Book Company, 
Rochester, N. Y. 


Itis hard to discover a dull, uninteresting, or uninstructive paragraph in 
this work, from beginning to end. It is a small octavo, of about 400 pages, in 
goud clear, open type, printed on good, firm paper, and bound incloth. The 
writings of Mr. Harris have had a wide circulation in America. Everything 
which falls from his pen is quickly republished and eagerly read on this side of 
the Atlantic. Mr. Kerr is well known as the editor of the works named on the 
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title page of this work in connection with his name, and also as a contributor 
tothe leading law publications. His articles in this Review have made his 
name and style familiar to our readers. He is not only a learned lawyer and a 
most industrious worker, but he is a very engaging writer. 

We have only one fault to find with his present edition of Mr. Harris’ work. 
We cannot anywhere find, on turning over the pages of the work, where Mr. 
Harris’ work ends and where Mz. Kerr’s work begins; nor do we find any line 
of demarcation separating the work of the English author from that of the 
American editor. We must assume that the learned author has consented to 
this sort of an American revision of his work; otherwise the republication of 
his work in this way, with his name on the title page, would have been a piece 
of great injustice to him. But, leaving out the matter of his consent to having 
his work thus inextricably mingled with the work of another lawyer, however 
able the latter may be, it must still be said that the curious reader would always 
like to know what comes from the pen of Mr. Harris and what from the pen of 
Mr. Kerr. 


A TREATISE ON THE LAW OF AGENCY, INCLUDING NOT ONLY A DISCUSSION OF THE 
GENERAL SUBJECT, BUT ALSO SPECIAL CHAPTERS ON ATTORNEYS, AUCTIONEERS, 
BROKERS AND FAcToRS. By FLOYD R. MECHEM. Chicago: Callaghan and Company. 
1889. Pp. XCL. and 979. 

It is nearly ten years since the same publishers who now issue this treatise 
published Mr. Ewell’s excellent edition of Evans on Agency, which has come 
to be recognized asa standard authority. The last edition of Mr. Justice 
Story’s treatise was published in 1882, and in it were cited about 4,200 cases in 
support of text and notes. Dr. Wharton’s Commentary was published in 1876; 
initthere were cited about 4,800 cases. Mr. Mechem’s industry has enabled 
him to cite 6,990 cases on this snbject, and as the result of his labor he has pro- 
duced an excellent work. 

Inhis arrangement the learned author has followed the general plan of Mr. 
Evans, by dividing the whole into books, which treat of the different branches 
of the subject in detail, and these are arranged in both treatises in the same 
order, viz.: — 

Book I. Of the relation in general; how created and how terminated. Boox II. 
Of the authority conferred —its nature and effect. Book III. Of the execution 
of the authority. Book IV. Of the rights, duties and liabilities arising out of 
the relation, Book V. Particular classes of agents — including attorneys at law, 
auctioneers, brokers and factors. 

It is difficult, where the whole work is so thorough and conscientious as this 
seems to be, to point out particular instances of especial merit. But the style 
and completeness of the whole may be illustrated by the author’s treatment of 
two questions which have caused wide diversity of opinion and conflict in 
authority. One of these involves the discussion of the execution and indorse- 
ment of negotiable paper by an agent, which is often so carelessly Gone as to 
leave it doubtful who is liable on the instrument, the principal or the agent. 
After stating fully the effect of the cases in different States, he extracts the 
general principles and announces the following general rules: — 

I, Where the paper on its face is the undertaking of the agent only, no 
reference being made on its face to representative capacity, and where the 
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paper on its face is unmistakably the principal’s, parol evidence will not be 
received, in the one case to exonerate, and in the other to charge the agent, 

II. But where the paper bears on its face some reference toa principal, or 
some appellation indicating representative character, while itis undoubtedly 
true that the mere addition of the word “agent,” ‘ trustee,” *‘ treasurer,” and 
the like, or the mere recital in the body of the instrument that the person sign. 
ing is such agent, treasurer or trustee of a principal, named or unnamed, is, 
as has been seen, to be regarded prima facie, as descriptio persone merely, 
and not as characterizing the act as one done in a representative capacity; and 
while it is also true, as a general rule, that parol evidence is not admissible 
to exonerate an agent from a contract into which he has personally entered, 
yet it is believed that the preponderance of authority will warrant the state. 
ment of the rule that: — 

1. Between the immediate parties to a bill or note, parol evidence is admis. 
sible to show: — 

(a.) That, by a course of dealing between the parties, that form of execution 
has become to be the recognized and adopted form by which the obligation of 
the principal is entered into; or, 

(b.) That the instrument was, to the knowledge of the parties, intended to 
be the obligation of the principal and not of the agent, and that it was given and 
accepted as such; 

(c.) That an instrument which is so ambiguous upon its face as to render it 
uncertain who was intended to be bound, was known to be intended to be the 
obligation of the principal. 

2. Between one of the original parties and a third party, such evidence is 
admissible to make either of the lines of proof mentioned above: — 

(a.) Where the third party is not a bona Jide holder; or, 

(0.) Where the instrument bears sufficient evidence upon its face, or is so 
ambiguous as to fairly put a reasonably prudent man upon inquiry. 

As to this last subdivision it may be said that the mere addition of the word 
“agent,” “ trustee,” etc., without disclosing the principal, is not sufficient to 
make third parties chargeable with notice of any representative relation of the 
signer; but the form of executing may be such as will awaken the suspicion of 
third persons. Thus where a check was signed, ‘‘ W. G. Williams, V.-Pres.,” 
and “EE. P. Aistrop, Sec’y,’’ the Supreme Court of the United States said: 
‘¢ The fact that it bore two official signatures, that of the complainant as Vice- 
President, and that of Aistrop, as Secretary, is so unusual on the hypothesis of 
its being an individual transaction, and points so distinctly to an official warrant, 
that it may very well be doubted whether any holder could claim to be innocently 
ignorant of its true character.” i 

III. As between the principal and the agent, the more modern cases hold that 
it is competent for the agent to show that what appears to be the agent’s obli- 
gation is in fact the principal’s. 

Another question, which is admirably discussed, relates to the termination of 
the relation of principal and agent by operation of law, incase of the insanity 
or death of the principal, where these are unknown at the time of the execution 
of an act by the agent in behalf of the principal. It is well known that Mr. 
Justice Story cast the great weight of his name in favor of adopting the rule of 
the civil law on this subject. He said it might be doubted whether our law 
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deserved such a reproach as was involved in asserting that the reasonable doc- 
trines of the civil law on this subject, did not prevail in the common law.! Mr. 
Mechem shows that, by the undoubted preponderance of authority, it is held 
that the death of the principal instantly terminates the agency unless itis coupled 
with an interest.? j 

Other instances of thorough and excellent work might be given, but it would 
extend this notice to an unreasonable length. The work will be appreciated 
by all who will have occasion to use it; it will lighten the labor of the practi- 
tioner, and aid in reducing the law on hitherto doubtful points to certainty. 

The index is elaborate, and, as it should be, a ready guide to every part of 
the book. A noteworthy convenience, are the words running at the top of 
each page — ‘‘ References are to Sections.’? There is so much diversity of 
practice in this matter of references, that in the use of books the searcher 
ought not to be compelled to turn to the beginning of the index, in each case, 
to ascertain whether the index refers to the sections, the top, bottom or side 
paging of the book. 

The typography of the work is good and pleasing, but, considering its size, it 
should have been more substantially sewed and bound. The work is entitled 
to the favorable consideration of the profession, and is in every way com- 
mendable. J. K. 

81. Lovis, June, 1889. 


THE AMERICAN DIGEST FOR 1888. ANNUAL VOL. II. [UNITED STATES DIGEST, THIRD 
SERIES).— The American Digest (Annual. Vol. II., 1888, being Vol. II. of the United States 
Digest, Third Series, Annuals).—A Digest of All the Decisions of the United States 
Supreme Court, all the United States Circuit and District Courts, the Courts of Last Resort 
ofall the States and Territories, and the Intermediate Courts of New York State, as re- 
ported in the National Reporter System during the year 1888: With Table of Cases showing 
the Official Citations ; also a supplementary Table of Cases in the State Reports published 
since that Annual was issued. Prepared and edited by the Editorial Staff of the National 
Reporter System. St. Paul, Minn.: West Publishing Company. 1889. 


GENERAL DIGEST OF THE UNITED STATES. ANNUAL, VOL. III., YEAR ENDING SEPTEM- 
BER, 1888. — General Digest of the Decisions of the Principal Courts in the United States. 
Refers to all Reports, Official and Unofilicial, published during the year ending September, 
1888, Annual: being Vol. III. of the Series. Prepared and published by the Lawyers’ Co- 
Operative Publishing Co., Rochester, N. Y., 1888. 


THE COMPLETE DIGEST, 1887. PARTII. JULY-DECEMBER.—A Digest of all the Reported 
American Cases and Selected English Cases, with Synopsis of Statutes of Genera) Interest, 
Reference to Articles and Essays in Current Law Periodicals, and to Text-Books and other 
Matters of Value to the Profession, contained in the Various Law Publications, from July, 
1887, to January, 1888. Editors: E. A. JACOBSs, J. A. MALLORY, F. B. WALRATH. Associate 
Editors: W. G. CHALLIS, G. T. LINCOLN, M. COOPER, W. HALL, D. WALWORTH. 1887. 
Part ll. New York: Digest Pub. Co., Publishers. 1889. 


The scope of each of these important works is pretty well advertised on its 
title page. The American Digest, as is well known, is the lineal successor of the 
United States Digest. The West Publishing Company bought from Messrs. 
Little, Brown & Co., of Boston, and Mr. Benjamin Vaughn Abbott, the back 
volumes, stereotype plates, copyrights, scheme and right to publish the United 
States Digest, excepting only Vol. XIX. of the New Series, to be issued this 


18tory on Agency, § 495. 2 §§ 239-246. 
VOL. XXIII. 46 
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year. The publication of the United States Digest, New Series, will be discon. 
tinued, and in its place the enterprise will be continued by the American Digest 
Annuals, which will also be called the United States Digest, Third Series, 
Annuals. As Vol. XVIII. of the United States Digest (Annual for 1887), con. 
tains only the cases published in the official reports of that year, while the 
American Digest Annual for 1887 contains the later cases in the Reporters, the 
two books do not duplicate each other to any considerable extent, and the 
American Digest, Vol. I., 1887, may be taken as the continuation of the United 
States Digest, Vol. XVIII, 1887. The publishers say in their preface, that, in 
the preparation of the American Annual of 1888, the same general plan has been 
followed which has seemed to meet with universal approval in the Annual of 
1887. In the present volume they give a supplementary Table of Cases, supply- 
ing the official citations (so far as now possible) of cases digested in the 1887 
Annual, which had not appeared in the official reports when that volume was 
published. 

The leading characteristics of the Complete Digest were noticed in a former 
number of this Review, when the first volume of it came into our hands.! We 
do not hesitate, on looking over these three works, to advance the opinion that 
the Complete Digest is by far the best and most serviceable of the three. It is 
founded on a more comprehensive plan than either of the others. In addition 
to the Federal courts and the State courts of last resort, it digests the opinions 
of the Appellate Courts of Missouri and Illinois, which are not digested in 
either of the other digests, but which we understand will be digested in future 
volumes of the American Digest. It is true that it prints the abstracts of the Mis- 
souri Courts of Appeal in small type, erroneously supposing that those courts 
are not courts of last resort. It also goes so far as to present, under the 
proper titles, abstracts or notices of articles in the law magazines. Likewise 
it abstracts recently enacted statutes of leading and general interest+ or 
importance. In fact, it seems to be in all respects what its name imports, a 
complete digest, a complete key put into the hands of the lawyer to all the 
new law, whether decided or enacted, and to the new legal thought, whether in 
the form of new legal treatises, or in the law magazines of the preceding six 
months. But it is behind its competitors in one very important particular, and 
unless it hurries it will never catch up. The present volume brings us down 
only to the end of the year 1888. At the time when this was issued it was about 
sixteen months behind. It would, of course, be impossible not to be some- 
what behind; but this drawback will be a very serious obstacle in the way of the 
success of this work, unless the editors and publishers double their energies 
until they have overcome it. This work is a great boon to law writers. If it 
is faithfully and conscientiously carried out according to its plan, it will supply 
them fully with an index to the materials which they must use in the prepara- 
tion of legal treatises. This has hitherto been accomplished by no other digest. 

The General Digest, published by the Lawyers’ Co-Operative Publishing Co., 
of Rochester, does not need an introduction to the profession, for it has now 
made its way to the third volume. This volume embraces over 1,500 pages of 
rather small type, set in double columns; but the publishers say that its size is 
not due to padding or superfluous matter of any sort, and this we can well 


1 22 Am. L, Rev. 91. 
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credit. They say that the paragraphs are intended to be digest matter in the 
true sense, making every point express the case and principle upon which it is 
decided with its exact modification or application, and with no immaterial 
matters or unnecessary verbiage. They say that, by careful attention to the 
arrangement and relation of clauses, the exclusion of redundant language and 
irrelevant facts, an effort has been made to render paragraphs concise and clear 


as well as correct. To quote from their preface: ‘‘The aim of the classifica- 


tion is to make the arrangement of the matter in titles and sub-titles sufficiently 
simple to enable one familiar with classification easily and quickly to find what 
he seeks. Abundant cross-references are used for this purpose, and each 
general title is made as complete as possible, except where a distinct branch of 
itis referred to as a division of some other title, to save duplication, which, to 
economize space, has been studiously avoided. In respect to this completeness 
of each subject in one title, the classification differs somewhat from that of the 
preceding two volumes of the series, especially in reference to matters of prac- 
tice, such as Appeal and Error, Evidence, Pleading, Trial, and Witnesses. 
Heavy-faced words in the paragraphs are also used to bring out the distinctive 
elements in each, as a further aid to rapid examination. As the Table of Cases 
came last, it contains references to official reports not published when the body 
of the work was printed. All possible references have been given. The work has 
been prepared under the general supervision of Burdett A. Rich, who has been 
ably assisted by E. H. Smith, C. A. Ray, E. W. Haviland, D. L. Covill, H. P. 
Farnham and others.’’ 

Opinions may differ as to the value of the practice of printing particular words 
in the body of the paragraphs in black letter, with the view to emphasize them 
and facilitate rapid search. It may be that it secures a more rapid search, es- 
pecially when the searcher gets used to them, but it certainly makes a very ill- 
looking page. Nevertheless, as law-books are intended for use and not for 
ornament, if experience has really shown that search is facilitated by this means, 
itis fully justified. 

The present volume of the American Digest, like its predecessor, Vol. I., goes 
no farther than to digest the cases reportedin the ‘‘ Reporter System”’ of its pub- 
lishers during the year 1888. It is not quite what is stated on its title page, “‘A 
Digest of all the Decisions of the United States Supreme Court, all the United 
States Circuit and District Courts, the Courts of Last Resort of all the States,” 
etc., because the two appellate courts of Missouri are courts of last resort, andit 
does not digest their decisions at all; but this defect will be remedied hereafter. 
We also note that it does not digest the decisions of the [llinois appellate 
courts, though it does digest the decisions of the intermediate courts of New 
York State; because those decisions are reported in a publication of the 
“National Reporter System ”’ called the “ New York Supplement.’? We under- 
stand, however, that this omission will be supplied infuture volumes. This vol- 
ume is printed in small, but clear type. The paragraphs consist of the head-notes 
employed in reporting the cases in the ‘‘ National Reporter System,’ and those 
head-notes are as a general rule well drawn. Mr. Murfree, the editor-in-chief 
of the “ National Reporter System,” is a capable man; but, of course, matters of 
detail must rest largely upon the capabilities of his subordinates. He seems to 
have studied out and hit upon a very good classification, and to have adhered to 
itfaithfully. A commendable feature of the work is the cross-references, which 
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are very numerous, showing that in putting the work together it has been well 
studied and traveled over. But it has one defect which is unpardonable in any 
digest; it has no table of cases criticised, such as the other two digests have, 

We stated in our March-April number! that the Annuals of the West Publish- 
ing Co. ‘* will never become an annual key for the current year.”” We are still 
of opinion that this statement is substantially correct, and that it applies 
measurably also to the digest of the Co-ops., though not to the Complete Di- 
gest, which is so far behind that it catches pretty nearly at the same time the 
same cases in the official reports and in the unofficial series which have reported 
them ahead of the official reports. But the publishers of the American Digest 
have called our attention to some special facts which may modify that statement, 
and the reader is entitled to the benefit of those facts. In the American Digest 
they abstract the current decisions from the reports which are first given to 
them. They supply, with the Annual Digest, citations of the official reports for 
all the cases which have appeared in the official reports (with the exceptions 
above noted, of the Missouri and Illinois appellate courts) up to the time when 
the Annual goes to press. This was April 15th last year and March Ist this 
year. The citations to the official reports for the others decisions will, they in- 
form us, be given in supplementary tables in the following Annuals, as fast as 
those cases shall appear in the official reports.? 

In other words, as fast as the official reports are issued, the American Digest 
gives the key to them, by referring to the place where the cases therein have 
been digested. This table, it is to be observed, is made not merely for the cal- 
endar year, covered by the digest, but includes the later volumes up to the very 
time when the Annual goes to press. It thus appears that in a few years the 
*¢ supplementary table,’’ with the regular table of a given Annual will include all 
the official reports issued during the preceding year, showing where the cases are 
digested in that Annual, or referring back to the former Annuals where they will 
be found. And the publishers of the American Digest ask us whether this is not 
all that Jacobs and Briggs can do. We have stated the plan of the respective 
works, and leave our readers to formulate an answer for themselves. It is cer- 
tainly all that they can do unless they duplicate the same matter by abstracting 
it from the ‘‘ Reporters ”’ first, and afterwards from the official reports when they 
come out. It is certainly true, as they write to us, that the existence of the Re- 
porters puts the digester in a quandary. He must either digest the cases 
promptly from the publications in which they are earliest accessible to the pro- 
fession, or he must hold back his digest until the cases appear in the official 
reports. This, it is to be observed, has been done by Mr. Jacobs to a certain 
extent: i.e., by issuing the second half of his 1887 digest in the spring of 1889, 


he has been able to supply a good many of the citationsto the official reports, . 


but not all of them. A current digest of the opinions as they are published in 
the official reports would be so far behind a current digest of the decisions as 
they are given in the Reporters, that it must lose ground with the profession. 
This seems to be what happened to Little, Brown & Co's Annual, and this proba- 
bly furnishes the reason why they were willing to sell that publication, which had 


1 Ante, p. 261. Table of Cases Digested in the 1887 Se 
2 See, for instance, inthe work nowunder ries.” 
review, at page 521, a “ Supplementary 
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been in their hands for fifty years, to a Western house which had issued but one 
single American Digest in competition with it. As a commentary on the rela- 
tion between the ‘‘ National Reporter System’ of the Wests and the official 
reports, most of which are far behind it in point of time, this is certainly 
suggestive. 

It does seem that these three publications are traveling in substantially the 
same line, and are in distinct competition with each other. It seems that all of 
them must fall into the same difficulty regarding the official reports. If a case 
is digested at once from the official and the unofficial reports, the digest must 
be two or three years behind in order to gather up the passengers in the slow- 
going official coaches, some of which in fact are as slow as if they were 
drawn by oxen; or else the same matter must be duplicated, as above 
stated. If, on the contrary, they keep abreast of the stream of decisions which 
is being promptly reported by the Wests, they cannot in perhaps more than 
half their cases cite the official reports. This half will appear in the official 
reports during the following year, and some of it perhaps later. Shall the pub- 
lishers digest them again when they are so reprinted? This duplication, while 
it might not cause confusion, would greatly increase the bulk, and hence the 
expense of a general digest. If they are not so duplicated, there is only one 
way to get them in, and that is to leave space for cutting the stereotype plates 
and inserting the references to the same cases in the official series when they are 
published, but this would do no good to those subscribers who had received the 
Digest when first issued. 

Asa practical example of what we are trying to say, take from the first page 
of Vol. I. of the Complete Digest the California case of Tipton v. Martin, 12 
Pac. Rep. 244. This case was published in the Pacific Reporter on December 
16, 1886, but it did not appear in the official series, 71 California, until about 
March, 1888. How will the Complete Digest, or either of the others handle such 
acase? This makes it obvious that a digest which cites both the official and 
unofficial reports, as Fisher’s English Digest does, must necessarily be far 
behind the unofficial series in point of time — so far behind as to be practically 
useless to the profession as an Annual Digest. 

This dilemma may perhaps be illustrated by what Little, Brown & Co. did 
in their Annuals in 1883.! They announced that they would thereafter digest 
the Federal Reporter; and consequently in the next annual, Vol. XV., they 
gave a table of ‘Cases formerly reported’? with this legend: ‘‘ Following isa 
list of cases from reports included in this volume, which, by reason of the use 
of a current series of reports, have appeared in previous volumes of the 
Digest.” These reports were, 4 Woods, 5 McCrary, 21 Blatchford and 11 
Bissell. Similar tables were given with Vol. XVI. and XVII., but none with 
Vol. XVIII., there being apparently no Circuit Court reports published in that 
year except the Federal Reporter itself. What Little, Brown & Co. did for the 
Federal cases, they must also have done for the State decisions, had they kept 
the United States Digest, New Series, up with the times. But if they 
had taken the cases from the State Reporters, it would have had the 
same effect that it had to take the cases from the Federal Reporter. It 
would have forced them to give the citations of the official reports largely in 
the form of supplementary tables of cases formerly reported. 


1 14 United States Digest, New Series. 


| 


692 BOOK REVIEWS. 


The publishers of the American Digest assure us that they intend to make. 
their United States Digest, Third Series, a worthy successor of the old United 
States Digest. In a letter to us they say: ‘* It shall be a digest of the State re. 
ports, as well as of the Reporters, and will give the official citations as fast as 
the official reports are issued. We shall include the St. Louis and Kansas City 
Courts of Appeal, the Illinois Appellate Courts, and the District of Columbia, 
and the Court of Claims. We shall give in the 1889 and future Annuals, all of 
the cases appearing in the official reports published since January Ist, 1888, and 
not included in Vols. I. and II. of the American Digest, thus making the 
American Annuals connect exactly with the United States Digest, New Series, 
at Vol. XVIII. That is, we shall gather up all the cases which would other- 
wise be dropped in the crack between an annual digest, covering exclusively the 
belated official reports, and one taking the cases from prompter publications. 
Some of the State reports are two, three and four years behind the courts. In 
the smaller States, such as Delaware, Rhode Island, and the Territories, it may 
be five years before the official reports catch up to the Reporter cases digested 
in our Annual of 1887. If these cases shall be worth digesting when they ap- 
pear in the official reports, are they not equally worth it now ? We mean that 
our customers shall have the use of them at once, and we do not believe that 
any lawyers, however conservative, would wish to give up the use of a good 
case in point from one of those courts, out of deference to the ancient order of 
things.’ If, in addition to this, the American Digest people extend their work 
to the taking in of the statute law, the magazine literature, the noting of new 
treatises and the giving of abstracts of important English and Canadian decis- 
ions; and if they also furnish what we assume they will certainly not omit in 
their next volume, a table of cases criticised, their digest will be all that the 
profession can expect of it, seeing the wide gap in point of time which exists. 
between the prompt unofficial and the belated official reports. 


THE CONCURRENT JURISDICTION OF THE FEDERAL AND STATE COURTS. By GEORGE 0. 
HOLT, of the New York Bar. New York: Baker, Voorhis & Co., Law Publishers, 66 
Nassau street. 1888. Pp. XXVI. and 237. 


It cannot be said that this is a satisfactory or useful book, and an examina- 
tion of its pages shows that itis not thorough. Apparently the intention of 
the author was to state concisely the cases in which the Federal and State 
courts have concurrent jurisdiction. This necessarily involved a statement of 
the jurisdiction of the Federal courts under the various acts of Congress, from 
the Judiciary Act of 1789 to the Act of March 3d, 1887, including many acts which 
conferred jurisdiction in special classes of cases on these courts exclusively. 
As the author states some instances of exclusive jurisdiction, it would appear 
proper that a full statement should have been given; but there are omissions 
which the general plan of the work make it difficult to understand. Thus, no 
mention is made of the jurisdiction in patent causes, nor in causes for the re- 
covery of penalties under the patent and copyright laws. 

In view of the vagueness of the act of Congress of March 3d, 1887, the learned 
author found it necessary to devote some space to its meaning. While he was 
engaged in this work, a bill, to correct the errors and defects of the act, was 
pending in Congress, as he states on page 68, As this bill became a law on 


1 

a 


BOOK REVIEWS. 693 


August 13th, 1888, and the author’s preface was not written until October, 1888, 
it is plain that the work should not have been published without a revision of 
those parts which relate to these important acts. 

The perfunctory manner in which this book has been ‘‘ made” is shown in 
chapter VII., entitled, ‘‘ Grounds of preference between United States Circuit 
Courts and State Courts, growing out of diversity of Decisions.” In section 
141 he correctly states the rule uniformly followed in the Federal courts, that 
a transferee of negotiable paper who takes it before maturity in payment of or 
as security for a pre-existing debt, is a holder for value, and therefore unaf- 
fected by any equities between the original parties thereto. He follows this 
by the statement that a different rule prevails in New York, and various other 
States, citing several cases from New York, one from Pennsylvania and one 
from Wisconsin, and concludes that it is advisable to bring suits on such paper 
in the Federal courts whenever there is any likelihood of a defense being in- 
terposed which would be valid as against the original holder. This may be 
true in New York, but the author fails to give the States in which the rule 
adopted in the Federal courts is followed. A reference to 1 Daniel’s Nego- 
tiable Instruments! would have enabled him to add this information. So, 
insection 144 we are informed that a great diversity of opinion has been 
shown in the decisions of different States upon the question whether a stipu- 
lation inserted in a promissory note to pay an attorney’s fees [sic] in the event 
ofa suit, renders it usurious or affects its negotiability. A;similar statement 
might truthfully be made as to many other questions, but the remark is of no 
earthly value to the lawyer or the judge. The author adds that the United 
States courts themselves have differed upon this question, and cites four cases 
without any indication of the view adopted in either of them. 

In section 152 the author states the rule, adopted by the Federal courts, that 
a person to whose order a bank check is drawn cannot sue the bank on its re- 
fusal to pay the check, unless the bank has certified or accepted the check. 
This isa careless statement of the rule, for it applies not merely to the payee 
of the check, but to the holder, both at law and in equity, and even though the 
bank has funds in its hands to meet the check when it is presented for payment. 
He cites only two cases from the U. S. Supreme Court. He might have added 
at least two more.? He says this is the rule in many of the State courts, citing 
one from New York, one from Massachusetts and one from Louisiana. The 
slightest diligence would have enabled him to cite other cases from New York 
and Massachusetts, and cases from Pennsylvania,® Maryland,‘ Mississippi> and 
Missouri.6 Especially inexcusable is the reference in this section to the cases 
of McGrade v. German Sav. Inst.? and Senter v. Continental Bank,® as indicat- 
ing that Missouri belongs to the States in which a different rule prevails, in 
view of the fact that these cases are disapproved by the Supreme Court of the State 
in Dickenson v. Coates.® Other instances of slip-shod work might be mentioned 
from the same chapter, but enough has been said to show that the work will 


not prove useful and that there is no excuse for its publication. J. K. 
81. Louis, June, 1889. 


1 (8d ed.), § 827 et seg. 5 Bush v. Foote, 58 Miss. 5. 

2 Thompson v. Riggs, 5 Wall. 663 ; Christ- 6 Dickinson v. Coates, 79 Mo. 250. 
man v, Russell, 14 Wall. 69. 7 4 Mo. App. 330. 

* Lloyd v. MeCaffrey, 46 Pa. St. 410. 8 7 Mo. App. 582. 


‘ Moser v. Franklin Bank, 34 Md. 580. ® 79 Mo. 250, 
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A TREATISE ON THE LAW AND PRACTICE OF FORECLOSING MORTGAGES ON REAL PRop. 
ERTY AND OF REMEDIES COLLATERAL THERETO, WITH FORMS. By CHARLES Hastings 
WILTSIE, of the Rochester Bar. Rochester, N. Y.: Williamson Law Book Company, 
1889, 


This is a new work superseding the author’s original monograph on “ Parties 
to Mortgage Foreclosures and their Rights and Liabilities.” We have given 
this volume careful consideration and are greatly pleased with the result. It is 
a most thorough and comprehensive investigation into the subject of foreclos- 
ing mortgages on realty. The arrangement is admirable and the style is terse 
and vigorous. After briefly tracing the history of mortgages which have their 
root in the civil law of pignus and hypotheca, the author discusses the various 
methods of foreclosure, and their results. Proceeding, he treats of the courts 
having jurisdiction of foreclosures, the parties necessary, etc. Then we are 
taken through the whole steps of a foreclosure proceeding from beginning to 
end, and are given not only the mere points of practice but also a full treatise 
on all the points of law likely to be raised in foreclosure proceedings. There is 
added a copious appendix of forms, in which a master hand is visible through- 
out. We consider this an admirable treatise and cordially recommend it to the 
profession. W.R.W. 


FEDERAL DECISIONS — Cases argued and determined in the Supreme, Circuit and District 
Courts of the United States. Arranged by WILLIAM G. MYER, Vol. 30. Index and Table 
of Cases. St. Louis Mo.: The Gilbert Book Co. 1889. 


The making of a real index, an index that indicates, is a task that, we under- 


take to say, has been rarely accomplished. This is true not only as concerns 
legal publications, but all publications. The nearest approach to perfection in 
that line is to be found, we believe, in the index to some of Carlyle’s historical 
works. Itseems to require what we might, in a sub modo sense, of course, style a 
genius to make aperfect index. In the innumerable volumes of decisions and 
digests that are being launched on the legal fraternity, month after month, and 
year after year, the lawyer, in his recourse to the indexes, has to sigh for 
some heaven-born genius who would take in charge every index pertaining to 
legal publications. But, alas! such genius comes not. Now, in the index to 
this valuable series of Federal Decisions, the author does not profess to give 
anything like a complete index to the work, but refers in part to the index at 
the end of each volume. For in a note to this present volume, the editor 
says: ‘In looking up any subject the reader will first examine the index to the 
volume containing that subject, as the complete index to any subject, as con- 


tained in the appropriate volume of the series is not reproduced in this index. 


For example, the index to the subject of Contracts is found in volume 8 and 
is not reproduced here, but all matter on contract found in other volumes of 
the series is indexed here under the appropriate head. The subject of Evi- 
dence is indexed in the volume of Evidence, but all matter on Evidence, in other 
volumes will be found in this index. And so, also, of all the subjects of the 
series.” 

Now, this is all very well, but in such a valuable work as this, we could have 
wished, as a cope-stone, a thorough and exhaustive index of the whole work. 
Perhaps this is too much to expect when the editor took the pains to annex 
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to each volume an index to the subjects there treated. These volume indexes 
and also the general index contained in this volume are fairly well done, far 
superior to many other efforts of the kind, but of course not quite up to what 
might have been done by the heaven-born genius above referred to. We again 
commend this series of Federal Decisions to the profession as being a most 
valuable and carefully prepared work. We may add that the publisher is 
deserving of all praise for the handsome style in which these volumes are 
gotten up. Ww. R. W. 


JONES ON MORTGAGES OF REAL PROPERTY. Fourth Edition.— A treatise on the Law of 
Mortgages of Real Property. By LEONARD A. JONES. In Two Volumes. Fourth Edition. 
Boston: Houghton, Mifflin & Company. 1889. 


This writer is the author of a series of works upon the three forms of secur- 
ity upon property, — mortgages, pledges and liens, — which have been prepared 
with a view to the relations of the subjects to each other. Each treatise con- 
tains references to the others, so that all of them together constitute substan- 
tially one work upon the subject of property securities. These works are: The 
present work, which justly takes the lead of the series; a treatise on the law of 
railroad and other corporate securities, including municipal aid bonds, in one 
volume; a treatise on the law of mortgages of personal property, which has now 
reached its third edition, but which is retained in one volume; a treatise on the 
law of pledges, including collateral securities, in one volume; and a treatise on 
the law of liens, common law, statutory, equitable and maritime, in two vol- 
umes, This series has been supplemented with a work on forms in conveyanc- 
ing, comprising precedents for ordinary use, and clauses adapted to special and 
unusual cases, with practical notes, in one volume. 

The works of this author occupy 4 high place in the estimation of the bench 
and bar. We know of no recent legal treatises which have received the same 
high commendations by judges in their judicial opinions, — commendations 
unsolicited, candid and bestowed under the solemnity which attends the work 
of preparing legal judgments. He has been “ justly praised for his accuracy ;’’ ! 
pronounced ‘‘very high authority;’? the work before us pronounced one 
“which seems to have been prepared with great diligence and ability.’’? In 
the opinion of several of the judicial courts in recent judgments, the author has 
acquired a standing which entitles him to be called an “eminent author,” 4 “a 
very eminent author,’’> *‘a standard author,’’ that distinguished author,’’? 
and “an eminent writer.”’® In one case the Supreme Court of Indiana fortified 
its conclusion by the following reference to this work: ‘‘ This construction and 
indorsement of our decision by a writer of such standing supplies a strong 
reason for adhering to it.””® Extra-judicial commendations could be extended 
to a great length; but we limit ourselves to the following: ‘‘ I think the profes- 
sion are to be congratulated that we have at last an American work on mort- 


179 Ind. 567,571, per Elliott, C. J. 6 113 Ind. 98, 102. 

275 Va. 407, 413. 7 Sup. Ct. of South Carolina,28. E. Rep. 
8 5 Bradw. (Ill.) 124, 128. 501, 505. 

4 74 Ind. 495, 501. § Sup. Ct. of Texas, 4 S. W. Rep. 248, 251. 


- Sup. Ct. of South Carolina, 2 8. E. Rep. 9 95 Ind. 561, 568. 
313. 


ny. 

ier- 

rns 

| in 
cal 

lea 

ind 

und 

for 

to 

to 

ive 

Cat 

q 
the 

and 
of 
ivi- 

her 

the 
ave 
rk. 


696 BOOK REVIEWS. 


gages, prepared with competent ability and intelligence, and arranged with so 
much thoughtful method.’ ! 

The present writer, after having used the works of Mr. Jones, and especially 
the present work, to a great extent, renews the opinion which he expressed of 
it when reviewing a former edition of it in the Southern Law Review: “The 
result of these examinations has impressed us with the opinion that it is entitled 
to take rank among the best American law books. We believe that its general 
merits will be found to be the following: 1. It embraces a very extensive ex. 
amination of adjudicated cases. 2. Its statements of doctrine are carefully 
considered and accurate. We have yet, in our examinations of the work, to 
find a single instance where the authorities cited do not sustain the text. 3. It 
covers the whole range of English and American jurisprudence. 4. The exam- 
ination of adjudicated cases has been brought down to the latest period. 5, 
The author has given prominence to modern decisions, in preference to those 
which may be supposed to have lost something of authority by the lapse of 
time.” 

The present edition is a great improvement on its predecessors. This will 
be apparent from the author’s note to the present edition: ‘* The present re- 
vision includes the decisions upon mortgages which have been reported since 
the preparation of the previous edition. The number of new cases cited is 
nearly four thousand. Additions to the text have been made to the amount of 
about one hundred pages. Aside from the new cases cited and the new matter 
added, the only material change made in this edition consists in the omission of 
those sections which, in the previous editions, were devoted to a statement of 
the law of the vendor’s implied lien. These haye been incorpo:ated in the au- 
thor’s treatise upon ‘ Liens.’ The sections treating of the vendor’s lien by con- 
tract have been retained, inasmuch as this lien is in effect an equitable mort- 
gage.” 

This prefatory note bears the date of Feb. 7th, 1889. Turning to the preface 
to the first edition, we find that it bears the date of Feb. 7th, 1878. It thus ap- 
pears that, such has been the success of this work, that a fourth edition has been 
called for at the expiration of eleven years from the appearance of the first edi- 
tion. No higher commendation could be bestowed upon the work than the 
citation of this single fact. 

The fact that it bears the imprint of the Riverside Press is of itself equivalent 
to the statement that it is well printed, and well presented to the profession in 
respect of its mechanical details. S. D. T. 


MARTINDALE ON CONVEYANCING, METCALFE’S EDITION. — A Treatise on the Law of Con- 
veyancing. By W. B. MARTINDALE. Second Edition. By LYNE S, METCALFE, JR., Editor 
Central Law Journal. St. Louis: Central Law Journal Company. 1889. 


The first edition of this work was published in 1882. It had an immediate 
success. As soon as its merits became known, it was very much sought after 
and it sold easily. The first edition was exhausted in a shorter time than is 
usual with treatises on general subjects. It has been for several years out of 
print. 


1 Hon. T. M. Cooley, then Chief Justice of Michigan, now President of the Interstate 
Commerce Commission. 
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Although the first edition of this work was credited to Mr. Martindale, it is 
well known to some that he did little more than make a plan of the work, and 
that the filling, or substantial writing of the book was done by Mr. Metcalfe. 
The present edition is entirely the work of the latter writer. Indeed, the work 
is that of Mr. Metcalfe so much more than that of Mr. Martindale, that it 
seems almost a misnomer to call it ‘‘ Martindale on Conveyancing.” 

The work is divided into four parts or titles: Purchase Deeds; Leases; 
Mortgages; and Wills. Under the first is a chapter on the general requisites 
of deeds, another on the formal parts of a deed, a third on the execution of 
deeds, and a fourth on the acknowledgment and registration of deeds. Part 
II. contains three chapters, namely: leases in general; the formal parts of a 
lease; the execution, assignment, and determination of a lease. Part III. 
relates to mortgages, and part IV. to wills. 

A book covering so wide a field must necessarily deal with theoretical matters 
ina general or summary way. We apprehend that the popularity, if we might 
use the term, of this work has been due to the practical directions which it 
gives in the matter of drawing various kinds of instruments of conveyance. In 
order to make these directions intelligible, it has been necessary to treat in a 
summary way the general principles of the law of real property; and we appre- 
hend that this book could well be used in the law schools as an elementary 
treatise on this branch of the law. 

In the preparation of this edition Mr. Metcalfe has displayed great diligence 
in the collation of materials. Nearly 10,000 cases are cited. Mr. Metcalfe has 
also carefully reviewed the late statutes of the different States and cited them 
throughout the work. The text is not only a meritorious treatise on this 
branch of the law, but the citations furnish the searcher with an index to avast 
mass of adjudged law, where he can pursue his explorations. The work is 


well printed, on good firm and clear paper. We recommenditto the renewed 
attention and favor of the profession. 


CORRESPONDENCE. 


THE PARNELL TRIAL. 


To the Editor of the American Law Review: 


In your notes in last issue, under the above heading, occurs the following; 
‘This tribunal met at Edinburgh, that place of meeting having been conceded 
to Mr. Parnell for the purpose of removing the court, as far as possible, from 
the local influences of London.’’ This is a mistake. What is known as The Par. 
nell Commission has been and now is sitting at the High Court of Justice, Lon- 
don, England. The error, though slight, is worth correcting for the sake of the 
student, historical as well as legal, who in after years will scan the uncom- 
monly exact and authoritative pages of your excellent periodical. 

The Irish leader sued the Times in the Scotch courts, but was ousted for want 
of jurisdiction. 

Yours very truly, 
Jno. L, CaRLETON. 


Saint N. B. 


[Why did you not tell us before we made the blunder. We fear that we have 
only one consolation, and that is that the Times made a bigger mistake than we 
did. —Ep. Am. Law Rev.] 


